





Foop Druc COsMETIC LAW 
JOURNAL 


Table of Contents ..... January, 195] 


Page 
Reports to the Reader 
About the Authors . . . In Congress . . . In the 
State Legislatures . . . In the Food and Drug Ad- 
ministration . . . In the Federal Trade Commission 
. In the Department of Agriculture . . . Books 3 
The End of Imitation Foods a ee 
Benjamin F. Stapleton, Jr. 7 
A National Labeling Pattern . ©. . . John ID). Conner 20 
Chemical Additivesin Foods . . . . CarlS. Ferguson 34 


Organization and Operation of the Food and Drug Ad- 


ministration . ... . . . . George P. Larrick 43 
The Association of Food and Drug Officials set a 
se wa William F. Reindollar 52 
A Report from England on the hateaiie pares 
and Composition of Food — ar 60 
Statement Before the House Select Committee to Investi- 
gate the Use of Chemicals in Food Products 
Charles Wesley Dunn 72 
VOLUME 6 . NUMBER 1 


Copyright 1951 by Commerce Clearing House, Inc. All Rights Reserved. 











FOOD DRUG COSMETIC LAW JOURNAL 


Editorial Advisory Board 





CHARLES WESLEY DUNN, Chairman. General Counsel for Grocery Manufacturers 
of America, Inc.; General Counsel for American Pharmaceutical Manu- 
facturers’ Association; Chairman of Section on Food, Drug and Cosmetic 
Law, New York State Bar Association; Chairman, Division on Food, 
Drug and Cosmetic Law, Section of Corporation, Banking and Business 
Law, American Bar Association; General Counsel for the World Medical 
Association, United States Committee; President, The Food Law Insti- 
tute, Inc.; Professor of Law at New York University 


Cart M. AnpersSON, Director of Foreign Activities, Merck & Co., Inc. 


H. Tuomas AUsTeERN, Member of Covington, Burling, Rublee, O’Brian & Shorb; 
Counsel for the National Canners’ Association 


A. M. Davis, Counsel for Best Foods, Inc. 


James G. FLANAGAN, Vice President of and General Counsel for S. B. Penick & Com- 
pany; Counsel for the Drug, Chemical and Allied Trades Section, New 
York Board of Trade, Inc. 


Roserr S. Gorpon, General Counsel for National Dairy Products Corporation 


HAro_p Harper, General Counsel for National Wholesale Druggists’ Association; 
Member of Harper & Mathews 


JamEs F. Hoce, Member of Rogers, Hoge & Hills; General Counsel for The 
Proprietary Association of America; General Counsel for the American 
Foundation for Pharmaceutical Education; Chairman of Drug Com- 
mittee, Section on Food, Drug and Cosmetic Law, New York State Bar 
Association 


Georce Link, Jr. Member of McKercher & Link; General Counsel for Gelatine 
Research Society of America; Secretary of Section on Food, Drug and 
Cosmetic Law, New York State Bar Association; Counsel and Trustee for 
New York Medical College, Flower Hospital, and Fifth Avenue Hospital 


SAMUEL A. McCAIn, Counsel for Corn Products Refining Co. 

BRADSHAW MINTENER, Vice President and General Counsel, Pillsbury Mills, Inc. 

Huco Mock, Counsel for Toilet Goods Association; Chairman of Cosmetic Com- 
mittee, Section on Food, Drug and Cosmetic Law, New York State Bar 
Association 


Grorce H. Srptey, Vice-President and General Attorney of E. R. Squibb & Sons 


Watton M. Wuee er, Jr., General Counsel for Eli Lilly and Company 


THE EpitToriIAL Apvisory BoArp advises on policies, subjects and authors. 
It assumes no responsibility otherwise. Its members render this public 
service without compensation in order that the Food Drug Cosmetic 

Journal may comply with highest professional standards. 




















REPORTS 


TO THE READER 








About the Authors 


Benjamin F. Stapleton, Jr. is active- 


ly involved in the litigation on the 
“imitation” question about which he 
writes in this the first Foop Druc Cos- 
METIC LAW JOURNAL of 1951. In addition 
to his regular law practice as a partner 
in the law firm of Ireland, Ireland, 
Stapleton and Pryor of Denver, Colo- 
rado, he is Assistant Attorney General 
for the State of Colorado and is counscl 
for the Pure Food Manufacturing Com- 
pany of Denver. A graduate of the 
University of Colorado and the Yale 
Law School, Mr. Stapleton served for 
four years in the United States Naval 
Reserve before resuming his practice. 

A member of the Bar of the District 
of Columbia, John D. Conner has been 
practicing law in Washington, D. C., 
since 1938, except for time spent in the 
Navy from 1943 to 1946. Prior to re- 
ceiving his LL.B. degree from George 
Washington University in 1938, the au- 
thor was a 1933 graduate of Baylor 
University. 

In addition to conducting his law 
practice, Mr. Conner is counsel for 
Chemical Specialties Manufacturers As- 
sociation, National Agricultural Chem- 
icals Association, Soya Food Research 
Council, and a number of companies en- 
gaged in the food, drug, and chemicals 
industries. 


Carl S. Ferguson has been connected 
with the Massachusetts Department of 
Public Health since 1929, first as a 
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chemist in the Food and Drug Division, 
then as chief of laboratory, and, since 
1946, as director of the division. He is 
a native of Missouri but came east to 
college and graduated from Harvard 
in 1925, having specialized in chemistry. 

Most of Mr. Ferguson’s professional 
career has been of a public health na- 
ture. His work has concerned 
with the enforcement of the Massachu- 
setts food and drug laws, and, as his 
paper indicates, has been related to the 


be en 


general subject ot the addition or at- 
tempted addition of foreign substances 
to staple foods. Also, he has made a 
number of studies and contributions to the 
literature on the general subject of food 
analysis as applied to law enforcement. 
The Associate Commissioner of Food 
and Drugs, George P. Larrick, came 
up through the ranks to his present po- 
sition to which he was appointed in 
1948. He became a Federal Food and 
Drug Inspector in Cincinnati, Ohio, at 
21 years of age. After the first appoint- 
ment, in 1923, following graduation 
from Ohio State University, Mr. Lar- 
rick was subsequently appointed Junior 
Administrative Assistant in 1928, Ad- 
ministrative Assistant in 1929, Senior 
Food and Drug Inspector in 1930, Chief 
Food and Drug Inspector in 1939, and 
Assistant Commissioner in 1945, 


William F. Reindollar, past president 
of the Association of Food and Drug 
Officials of the United States, is Chief 
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of the Bureau of Chemistry and Divis- 
ion of Industrial Health of the State of 
Maryland Department of Health. 

He possesses Ph.G., Sc.B., Sc.M., 
and Sc.D. degrees, which were acquired 
subsequent to attending the University 
of Maryland School of Pharmacy and 
Graduate School, the University of 
Michigan Medical School, and Johns 
Hopkins University Teacher’s College 
wind School of Hygiene and Public 
Health. 


Prior to the appointment to his pres- 
ent position in 1948, Dr. Reindollar had 





been Assistant Chemist in the Bureau 
of Chemistry of the State of Maryland 
Department of Public Health, 1919- 
1930; Assistant Chief, Bureau of Chem- 


istry, 1930-1936; Chief, Bureau of 
Chemistry, 1936-1948; and Acting Chief, 
Division of Industrial Health, 1944- 
1948. In addition, he was an instructor 
in the University of Maryland School 
of Pharmacy, 1922-1927, and was a 
lecturer in the Department of Bio- 
chemistry, School of Hygiene and Pub- 
lic Health of Johns Hopkins University, 
1946-1949. 











In Congress 


Eighty-second Congress Convenes.— 
The Eighty-second Congress convened 
on January 3, 1951, after the Eighty- 
first Congress had adjourned sine die on 
January 2, 1951. The following para- 
graphs refer to action on bills introduced 
by the new Congress. 


Barbiturates.—A bill (H. R. 348) to 
provide for the coverage of barbiturates 
under the Federal narcotic laws was 
introduced and referred to the Com- 
mittee on Ways and Means on January 
3, 1951. 

Chemicals in Food Products.—H. 
Res. 18, which was introduced and re- 
ferred to the Committee on Rules on 
January 3, would authorize the Select 
Committee to Investigate the Use of 
Chemicals in Food Products, which was 
created by H. Res. 323 of the Eighty- 
first Congress, to continue until July 1, 
1951, the investigation and study and 
to have the same power and authority 
as that conferred by H. Res. 323. The 
committee is to report to the House 
not later than June 30, 1951. 


Agricultural. Production and Eco- 
nomic Stabilization Act of 1950.—Two 
bills (S. 134 and H. R. 447) were intro- 
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duced on January 3, to provide mar- 
keting quotas for certain agricultural 
commodities measured in terms of 
quantity rather than acreage, to estab- 
lish a program of price support based 
on such quotas, and to provide that 
such commodities may be marketed in 
excess of such quotas. 


Handling of Perishable Agricultural 
Commodities.—The improvement and 
development of marketing facilities for 
handling perishable agricultural com- 
modities would be encouraged by H. R: 
39, which was introduced and referred 
to the Committee on Agriculture. 

Study of Agriculture Situation.—A 
commission to study the agriculture 
situation and to recommend adequate 
farm legislation would be established 
by H. R. 192, which was introduced and 
referred to the Committee on Agricul- 
ture on January 3. 


Agricultural Equality Act of 1951.— 
H. R. 1047, which was introduced and 
referred to the Committee on Agricul- 
ture on January 8, would regulate 
interstate and foreign commerce in 
agricultural products, prevent unfair 
competition, provide for the orderly 
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marketing of such products, and pro- 
mote the general welfare by assuring 
an abundant and permanent supply of 
such products by securing to the pro- 
ducers a minimum price of not less than 
cost of production. 


Labeling of Soaps and Detergents.— 
Section 602 of the Federal Food, Drug, 
and Cosmetic Act would be amended 
by adding a new subsection requiring 
the labeling of soaps and detergents, 
according to the provisions of S. 343, 
which was introduced and referred to 
the Committee on Interstate and For- 
eign Commerce on January 11. 





Classification of Soap as Cosmetic.— 
The exception made in the case of soap 
would be removed to enlarge the defini- 
tion of cosmetic contained in the Fed- 
eral Food, Drug, and Cosmetic Act by 
S. 345, which was introduced and re- 
ferred to the Committee on Labor and 
Public Welfare on January 11. 


Nonnutritive Ingredients in Food.— 
The Federal Food, Drug, and Cosmetic 
Act would be amended with respect to 
nonnutritive ingredients in food by 
S. 346, which was introduced and re- 
ferred to the Committee on Labor and 
Public Welfare on January 11. 











In the State Legislatures 


Forty-four of the 48 state legisla- 
tures convene in 1951. The dates of 
meeting are as follows: January 1, 
Montana, Ohio, and Tennessee; Janu- 
ary 2, Delaware, Minnesota, Nebraska, 
North Dakota, Oklahoma, Pennsyl- 
vania, Rhode Island, and South Da- 
kota; January 3, Colorado, Connecticut, 
Illinois, Maine, Maryland, Massachu- 
setts, Michigan, Missouri, New Hamp- 


shire, New York, North Carolina, and 
Vermont; January 4, Indiana; January 
8, Arizona, Arkansas, California, Georgia, 
Idaho, Iowa, Oregon, Utah, and Wash- 
ington; January 9, Kansas, New Jersey, 
New Mexico, South Carolina, Texas, 
and Wyoming; January 10, West Vir- 
ginia and Wisconsin; January 15, Ne- 
vada; January 22, Alaska; April 3, 
Florida; May 1, Alabama. 














In the Food and Drug 


November Activities.—The Food and 
Drug Administration reports 120 vio- 
lative shipments seized in November. 
Of these, 85 contained unfit foods and 
26 involved misbranded foods, includ- 
ing short weight items and products 
below the composition claimed on the 
labels. Of the seven drugs and devices 
seized, five were labeled with false and 
misleading therapeutic claims, one dif- 
fered from the labeled composition, and 
one consisted of a shipment of clinical 


Reports to the Reader 


Administration 


thermometers that did not register ac- 
curately (Federal Security Agency Re- 
lease B28, December 14, 1950). 


Prescription Refilling —Amendment 
of the regulations concerning refilling 
of drug prescriptions has been pro- 
posed. The new regulation is intended 
to give pharmacists a clear understand- 
ing as to when a prescription may or 


may not be refilled. In the case of 
“over-the-counter drugs,” which may 
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be bought without a prescription, if the 
pharmacist puts on the package the in- 
struction indicated by the doctor, he 
may omit the more complete directions 
for use which the law requires when 
there is no prescription. The same rules 
apply if the prescription is refilled, un- 
less the doctor has expressly forbidden 
the refill, or unless the pharmacist is 
on notice that the refill may be danger- 


ous (21 CFR, Part 1; 15 F. R. 8651). 


Certification of Antibiotic and Anti- 
biotic-Containing Drugs.—The regula- 
tions governing certification of antibiotic 
antibiotic-containing drugs have 
been amended. Provisions have been 
made for a master standard and a 
working standard for penicillin O; an 
expiration date of 18 months for peni- 
cillin ointment that has been shown to 
be stable for such period of time; a 


and 





change in the moisture limitations for 
procaine penicillin tablets and for buf- 
fered penicillin powder from one per 
cent to two per cent; a change in the 
headnote of pencillin-streptomycin oint- 
ment and_ penicillin-dihydrostreptomycin 
ointment to permit the optional use of 
the names penicillin-streptomycin min- 
eral oil suspension or pencillin-dyhydro- 
streptomycin mineral oil suspension; a 
change in the quantity of streptomycin 
or dihydrostreptomycin to be con- 
tained in penicillin and streptomycin 
or penicillin and dihydrostreptomycin 
from 1.0 gm. to not less than 0.5 gm.; 
certification of dihydrostreptomycin 
tablets; certification of streptomycin 
sulfate solution and changes in the in- 
cubation temperature in the tests and 


methods of assav from 37° C. to 32° C.- 
35° C. (21 CFR, Parts 141, 146; 15 


F. R. 8965). 








In the Federal Trade Commission 


Food and Drug Products.—A Com- 
mission order directed against false 
and misleading advertising of Alberty 
food and drug products, in FTC Docket 
5101, has been modified by the Com- 
mission so as to conform to a decision 
of the United States Court of Appeals 
for the District of Columbia [CCH 
TRADE REGULATION REPorTS { 62,583 ]. 


Liquid Dentifrice—The Commission 
has closed without prejudice the case 
in which The Procter & Gamble Com- 
pany was charged with deceptive ad- 
vertising of Teel, a liquid dentifrice, in 
FTC Docket 4937. Most of the ad- 
vertising challenged had been discon- 
tinued by 1946, and since October 1949, 
Teel has not been advertised at all. 


Animal Remedies. — Certain repre- 
sentations are to be discontinued under 
the terms of Stipulation 8078 in regard 
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to Tarcosulf, a skin lotion for 
that the lotion has any beneficial thera- 
peutic effect in the treatment of condi- 
tions causing summer itch, summer 
eczema or dandruff, or that it will cure 
mange, without limiting this claim to 
sarcoptic mange or without disclosing 
that it will not cure demodectic mange. 


dogs: 


Representations that animal bacterins 
are effective in the control and treat- 
ment of various animal diseases without 
limiting this claim to the prevention of 
such diseases are to cease in Stipula- 


tion 8083. 


Medicinal Preparation.—Representa- 
tions that the medicinal preparation, D. 
Gosewisch’s Garlic Tablets, when taken 
as directed, has any therapeutic value 
in the relief or cure of conditions such 
as stomach gas, heaviness after eating, 


(Continued on page 79.) 
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The End of Imitation Foods 


BY BENJAMIN F. STAPLETON, JR. 


THE FDA IS TRYING TO FORCE IMITATION FOODS 
OUT OF INTERSTATE COMMERCE, THE AUTHOR 
SAYS, CONTRARY TO CONGRESSIONAL INTENT 


N MARCH 11, 1949, the United States Attorney for the Dis- 

trict of New Mexico filed a libel of information praying for 

seizure and condemnation of 62 cases, more or less, of “Imita- 
tion Jam” shipped in interstate commerce by the Pure Food Manu- 
facturing Company of Denver, Colorado. The libel alleged that the 
“imitation jam” was misbranded within the meaning of 21 U. S. C. 
343 (g) (1), in that such “imitation jam” purports to be and is repre- 
sented as fruit jam, food for which a definition and standard of identity 
is prescribed, and that the “imitation jam” failed to meet the definition 
and standard of identity for pure fruit jam, being deficient in fruit 
content and degree of soluble solid content. 

Here then was the beginning of what the Food and Drug Adminis- 
tration had hoped would be an ideal factual situation for a determina- 
tion of one question and one question only, namely, can an “imitation” 
food product, labeled in conformity with the imitation section of the 
Act, 21 U. S. C. 343 (c), be seized as misbranded under 21 U. S. C. 
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343 (g), if such imitation product fails to meet the definition and 
standard of identity of the food which it imitates ? 

The government obviously had attempted to control the facts of 
the case to eliminate possible arguments that would allow the courts 
to avoid the real issue. The food products seized were wholesome 
and nutritious; they were manufactured and marketed under clean 
and sanitary conditions. Containing less costly ingredients, the “imita- 
tion jams” did not sell at approximately the same price as pure fruit 
jam, On the contrary, the trial court found that the “imitation jam” 
so seized was sold at substantially lower prices than pure fruit jams. 

With what the government had hoped would be the ideal factual 
situation, the Food and Drug Administration went ahead with plans 
to remove “imitation jam” from the reach of the consuming public. 
It is perhaps a gross understatement to say that the best laid plans 
have up to this point in the litigation completely backfired. It may be 
more accurate to say that unless the United States Supreme Court 
grants a writ of certiorari now pending’ and reviews this most 
important question, the government, manufacturers, and consumers 
would have had a much clearer impression of the misbranding features 
of the Federal Food, Drug, and Cosmetic Law of 1938 had the case not 
been filed. 

The trial court in United States of America v. 62 Cases, More or 
Less, Each Containing Six Jars of Jam, Assorted Flavors, Net Wt. 
5 Lbs. 2 Oas., Shipped by the Pure Food Manufacturing Company, 





1 The petition has been docketed as Num- the case will probably be heard on oral 
ber 363, October Term, 1950. [The petition argument during the week of February 5, 
for writ of certiorari was granted by the 1951. ] 

Supreme Court on November 27, 1950, and 
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Denver, Colorado, 87 F. Supp. 735 [CCH Foon Druc Cosmetic Law 
Reports § 7134] ordered the libel dismissed. On appeal to the Court 
of Appeals for the Tenth Circuit, the court, in a two-to-one decision, 
reversed the trial court with instructions to enter a judgment for 
condemnation. United States of America v. 62 Cases, More or Less, 
Each Containing Six Jars of Jam, etc., 183 F. (2d) 1014 [CCH Foop 
DruG Cosmetic Law Reports § 7162]. The claimant, Pure Food Manu- 
facturing Company, has filed its petition for writ of certiorari with the 
clerk of the United States Supreme Court on October 16, 1950, and 
action on this petition is now pending before that Court. 

Certain phases of the imitation question have been recently covered 
by distinguished attorneys in the food and drug field.? It is the pur- 
pose of this article to deal with some of the economic aspects of the 
Grape Jam case, and the intent of Congress to allow “imitation foods” 
the avenues of interstate commerce. 


Economic Aspects of Grape Jam Case 


In an era in American history in which the rising cost of living is 
a daily topic on the front pages of American newspapers, a vital factor 
in the economic planning of American industry for peace or war, and 
a real threat to the economic existence of a vast number of the con- 
suming public, the claimant laid stress on the economic factors involved 
in the course of action being pursued by the government. 


First and foremost, the imitation jam seized in the Grape Jam case 
is a vital part of the diet of the purchasing public. The government 
had contended that the five-pound two-ounce jars of “imitation jam” 
were packaged in large containers because the distribution of this size 
container was aimed primarily at restaurants, hotels, ranches, and 
logging camps where the “imitation jam” would be served to con- 
sumers who would not have an opportunity otherwise to observe the 
label. The trial court, however, found that the majority of five-pound 
two-ounce containers of imitation jam are sold and consumed by large 
families in lieu of butter or butter substitutes. 

The facts are that throughout the trading area of the claimant, the 
five-pound two-ounce jar is purchased and placed on the dining room 





2 See Markel, Michael F., ‘‘The Law on Williams, Edward Brown, ‘‘What Price 
Imitation Food,"’ 5 FOOD DRUG COS- _§Imitation?’’ 5 FOOD DRUG COSMETIC 
METIC LAW JOURNAL (1950) 145, and LAW JOURNAL (1950) 185. 
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table, in lieu of a community butter plate, to be used with bread as the 
staff of life to such families. “Imitation Jam” to such people is not 
caviar, pure maple syrup, or other luxury food, but a necessity of life. 
The price of such a family-size jar of imitation strawberry jam in the 
City of Denver at the time of this writing is $1.05; the price of the 
same size container of pure strawberry jam is approximately $2.30. 
The price of imitation cherry jam in the large container is 89 cents; 
the price of a similar size of pure cherry jam is $1.54. A comparison 
of other assorted flavors shows a similar price discrepancy in favor of 
the “imitation jams.” 

Is the purpose of the government’s part in the Grape Jam case to 
raise the cost of living for such consumers? The answer one may say 
is “obviously not.” But obvious or not, such would be the practical 
result if the contentions of the government were sustained. If the 
“imitation jam” had any less food content, any less nourishment, or 
were any less wholesome than pure fruit jam, there might be some 
logic to the contention of the Food and Drug Administration. There 
was, however, no contention whatsoever by the government that 
“imitation jam” was any less nutritious or wholesome than pure fruit 
preserves. 

With a variation in price of over 50 per cent, what is the compelling 
reason advanced by the government for the seizure of “imitation jam” 
in this case? The government introduced evidence by stipulation at 
a pre-trial conference that some advertisers ran ads entitled “jam,” but 
that in response to telephone orders, the grocer would oftentimes 
deliver “imitation jam.” The government offered to prove that in one 
restaurant in New Mexico, the bill of fare called for toast and jelly 
with the breakfast menu. To the obvious horror of the government 
inspector, he discovered (only after examining the label in the hotel’s 
kitchen) that the jam was imitation. The remainder of the govern- 
ment’s case on the compelling need for seizure consisted of statements 
that at some ranches and logging camps in New Mexico, employees 
were served “imitation jam” without having an opportunity to observe 
the imitation label on the jar. 


This evidence, and this evidence alone, is the basis of public 
policy upon which the government acted in this case. But was any 
person harmed as a result of the transactions outlined by the govern- 
ment? The housewife consumer who received the “imitation jam” 
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had two explicit safeguards if she wanted pure fruit jam. The label 
contained the word “imitation” in type of uniform size and prominence 
and immediately thereafter the name of the food imitated, namely jam. 
This, the Congress stated in 21 U. S. C. 343 (c), was sufficient safeguard 
for the consuming public. But if this warning was not enongh, there 
housewife at this juncture in our economic life would overlook. It is 
price. A housewife who purchased “imitation jam” at one-half the cost 
of pure jam would not be deceived or misled that she was purchasing 
pure fruit preserves. The American housewife is traditionally very 
acutely aware of the type of food she is purchasing by the effect it has 
on her family budget. No housewife is deceived that she is buying 
butter (which may be selling at 60 cents a pound) when she receives 
oleomargarine priced at 25 cents per pound. When there is a wide- 
spread difference in price, the purchasing public is not deceived. 
Price is indeed the explicit warning in the Grape Jam case which 
together with the ‘specific labeling eliminates any confusion in the 
minds of the consuming public. 


Bred Spred Case 


The Bred Spred case * and the other cases of adulteration under 
the Food and Drugs Act of 1906 present problems that are conspicuous 
by their absence in the Grape Jam case. In the Bred Spred case, a 
product was manufactured and sold in interstate commerce as jam 
under the distinctive name provision of the 1906 Act. The product 
contained less costly ingredients than the pure jam, but even with 
the substitution of less costly ingredients, the price of the food remained 
at appreximately the same level as the price of pure fruit jam. Although 
the court sustained Bred Spred under the distinctive name provision 
of the 1906 Act in the case above cited, the Food and Drug Adminis- 
tration and the Congress immediately pointed to that decision as an 
example of “economic adulteration” which would necessitate the amend- 
ment of the 1906 law.‘ Few would fail to recognize the economic 
deception practiced in the Bred Spred case. There economic adultera- 
tion took place, but the lower cost of production was not passed on to 





3 United States v. Ten Cases, More or _istrator, and members of House of Repre- 
Less, Bred Spred, 49 F. (2d) 87 (CCA-8; sentatives at a House Hearing on Senate 
1931). Bill 5, Seventy-fourth Congress, reported 

4See discussion between Walter G. in Dunn, Federal Food, Drug, and Cos- 
Campbell, Chief Food and Drug Admin-- metic Act, pp. 1244-1245. 
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the purchaser in the form of lower prices. On the contrary, the price 
of the economic adulteration was comparable to the pure fruit jam, 


and the economic saving was retained by the manufacturer. The 
attack on the Bred Spred case, however, and the resultant deletion of 
the distinctive name provision in the 1938 Act cannot be taken as an 
attempt upon the part of Congress rigidly to stabilize and freeze the 
price of food products. 


Confusion Resultant from Grape Jam Case 


Congress specifically provided an avenue of labeling to prevent 
stabilization of the price of food products, and to allow different grades 
and standards of food to compete against one another.* Congress said 
that a food was not misbranded if it was labeled in accordance with 
21 U.S. C. 343 (c). The articles of food seized in,the Grape Jam case 
were labeled in conformity with the imitation section; pectin solution 
was substituted for a portion of the fruit; and the saving in the cost 
of the ingredients was passed on to the consumers by the direct method 
of lower prices: The product, so the trial court found, was sold in 
interstate commerce without deception and purported to be and was 
represented to be “imitation jam” and purported to be and was repre- 
sented to be nothing else. 


What then would be the result if the Supreme Court refused to 
issue the writ of certiorari or affirmed the decision of the court of 
appeals? The result would be pure and simple: price maintenance of 
foods for which definitions and standards of identity had been estab- 
lished, Such a result would be accomplished even though it were 
possible to substitute less expensive ingredients without in any man- 
ner reducing the nutritious value of the food. As the dissenting judge 
of the Court of Appeals for the Tenth Circuit said in the Grape Jam case: 

A large portion of the food consumed today comes within the provisions of 
the Act. To sustain the government’s position here gives the Federal Security 


Administrator absolute control over the ingredients of all such foods. He will 
have the right to standardize the same, which will mean virtually a standardiza- 








*’ The Honorable Virgil Chapman, Con- 
gressman from Kentucky and Chairman of 
a subcommittee of the House Committee 
on Interstate and Foreign Commerce, which 
conducted extensive hearings on the pro- 
posed law, stated en this point as follows: 

“‘We believe not only that the public 


Page 12 


Food Drug Cosmetic Law Journal 


health should be protected directly but 
that the pocketbook of the housekeepers 
of America is entitled also to considera- 
tion,’’ Congressional Record, Volume 80, 
part 10, page 10,232; reported in Dunn, 
Federal Food, Drug, and Cosmetic Act, 
p. 571. 
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tion of the price. It will remove from the market a nutritious and wholesome 
food which sells for approximately one-half the price of the standard product. 
The purchasing public, regardless of their ability to pay, will be forced to pur- 
chase the same quality of food. | cannot believe Congress had any such intent. 
I would affirm the trial court.‘ 


The majority of the court, evidently in direct answer to the state- 
ment of the dissenting judge that the purchasing public, regardless of 
their ability to pay, would be forced to purchase the same quality of 
food at the same price, said that their decision did not mean that the 
product could not be sold in interstate commerce. On the contrary, 
the court went out of its way to state as follows: 

It is urged that the effect of our decision will be to compel the manufacturer 
of these jams to take such product off the market and to deprive persons of 
modest means of an inexpensive and wholesome food product; ... But the re- 
sults envisioned will not necessarily follow. The manufacturer may market the 
product as syrup and fruit thickened with pectin, but the product may not be law- 


fully sold or served to customers under the name fruit jam and in such a manner 
that it purports to, or is represented to be fruit jam.” (Italics supplied) 


On one point, and one point alone, the Court of Appeals for the 
Tenth Circuit agreed: the food product seized may be marketed in 
interstate commerce if properly labeled. The dissenting opinion stated 
that the product was properly labeled “imitation jam” in conformity 
with 21 U.S. C. 343 (c). The majority of the court suggested that the 
jam must be relabeled as “grape syrup and fruit thickened with pectin” 
or “grape syrup flavored with fruit and thickened with pectin.” 


The chaos, the deception, the imposition on the purchasing public, 
if any existed under the marketing of imitation jam, will be as a quiet 
summer breeze compared with the furor and the confusion created by 
the labeling suggested by the majority opinion. If the Supreme Court 
refuses to grant the petition for a writ of certiorari in the Grape Jam 
case, the relabeling of the “imitation jam” as syrup and fruit thickened 
with pectin will bring down a flood of well-founded criticism from the 
purchasing public. The need for legislative action to correct such 
fanciful labeling will be at once apparent. 

What, however, did Congress intend by retaining the imitation 
provision of the 1906 Act in the 1938 Act as 21 U.S. C. 343 (c)? Did 
Congress intend that the purporting section of the statute, 21 U.S. C. 
343 (g), would eliminate imitations of standard foods? 





* 183 F. (2d) 1014, 1020. 7183 F. (2d) 1014, 1018. 
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These sections do not present any apparent or implied exceptions. 
They read as follows: 
21 U.S. C. 343. A food shall be deemed to be misbranded: 


(c) if it is an imitation of another food, unless its label bears, in type of uni- 
form size and prominence, the word “imitation” and, immediately thereafter, the 
name of the food imitated. (52 Stat. 1047) 


(g) .if it purports to be or is represented as a food for which a definition and 
standard of identity has been prescribed by regulations as provided by Section 
341, unless (1) it conforms to such definition and standard, and (2) its label bears 
the name of the food specified in the definition and standard . . . . (52 Stat. 1047) 


The trial judge, the Honorable Carl A. Hatch, former United 
States Senator from the State of New Mexico, felt that the imitation 
section contained no implied exception for foods for which definitions 
and standards of identity had been established. In dismissing the 
libel of information, Judge Hatch said: 


It will be observed that sub-section (c) [343 (c)] contains no exception of an 
article of food for which definitions and standards have been established. It 
plainly and clearly states an article to be misbranded “if it is an imitation of 
another food.” The product in question is an imitation of another food. It does 
not pretend to be anything else. Sub-section (c) continues, “unless its label 
bears, in type of uniform size and prominence, the word ‘imitation’ and immedia- 
tely thereafter, the name of the food imitated.” Again, the article involved meets 
this as well as every other requirement of this sub-section. The language is un- 
equivocal, without exceptions, and is not obscured in doubt or ambiguity, unless 
there is read into its language and meaning not now therein contained. 


Any person reading sub-section (c) and even in connection with sub-section 
(zg) would reasonably come to the conclusion that if the imitation of another 
food has a label bearing, in type of uniform size and prominence, the word 
“imitation” and immediately thereafter the name of the food imitated, such food 
so labeled would not be misbranded. Acting under such apparent, reasonable 
interpretation of the language of sub-section (c), the manufacturer has made and 
sold this article for years without any intent to violate the law. Claimant has 
sought to comply fully with every command of the statute. It is unnecessary to 
say that citizens have the right to rely upon the laws of the land as they are writ- 
ten and as reasonably interpreted. They should not be subjected to the hazards of 
administrative or judicial interpretation, extending restrictions of the law far 
beyond the plain meaning of the language used. 

If the law-making branch of government desires this particular statute to be 
given the construction for which the government contends, it would be a simpler 
matter to insert in sub-section (c) an exception as to food for which definitions 
and standards have been established. No such appropriate language indicating the 
legislative intention to make it impossible to imitate an article of food for which 
definitions and standards have been established, appears in subsection (c).° 





~ $87 F. Supp. 735, 736. 
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If Congress had intended to eliminate the imitation section of 
Section 343, it had specific statutory language in the drug section of 
the 1938 Act to accomplish this purpose. 


21 U. S. C. 352 (i) (2) provides in part as follows: A drug or 
device shall be deemed to be misbranded “if it is an imitation of 
another drug.” 

Statutory language such as appears in Section 352 (1) (2), if incor- 
porated in Section 343, would have eliminated the question here 
presented. 


Congressional Hearings 


A reading of Section 343, in the face of the language of Sec- 
tion 352 (i) (2), leads to the conclusion that Congress intended to 
sanction the “imitation jam” seized in the Grape Jam case in interstate 
commerce. The Congressional hearings and reports in connection 
with the passage of the Federal Food, Drug, and Cosmetic Act of 1938 
further confirms this belief. 


Mr. Walter G. Campbell, at the time Chief Food and Drug 
Administrator, appearing before a subcommittee of the House Com- 
mittee on Interstate and Foreign Commerce considering Senate Bill 5 
of the Seventy-fourth Congress held the following discussion with 
members of that committee: 


Mr. Campbell: If there is one standard that can be effectively established as 
a common-law proposition, it is that of preserves. It is a product that has been 
made in the home since time immemorial. One pound of fruit and a pound of sugar 
cooked to a definite consistency make preserves. That has been the common- 
law standard or the trade custom on the part of manufacturers throughout time. 


But here is a product that looks like raspberry preserves. It tastes like rasp- 
berry preserves. It is a raspberry product. It contains only one-half of the fruit 
that is required under this common-law standard. ... But that product is not 
labeled as a preserve. It is labeled as bread spread. But, as a matter of actual 
commercial practice, purchasers of preserves, going into a retail store and calling 
for preserves, were handed this time out of mind, and it sold for almost the 
price that standard preserves sold for ... . 


There is fruit, sugar, and a pectinous material acquired from fruit, which is 
just a gelatinizing agent, that enables you to incorporate large quantities of water, 
all in lieu of the one-fourth amount of fruit deficient in that product as compared 
with the standard preserve. So that water and pectin have been substituted... . 


Mr. Chapman: What effect would the provision of Senate 5 have on the 
manufacture and sale of a product like that? 
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Mr. Campbell: Senate 5 provides for standards. That product would be a 
substandard article and its marketing as a preserve would be proscribed. 

Mr. Chapman: That would be shown on the label? 

Mr. Campbell: It would have to be shown on the label just what it was, and 
enable the consumer to buy it for what it was. 

There can be no objection to the philosophy that any article that is whole- 
some and has food value and is sold for what it is, without deception, should be 
permitted the channels of commerce. There can be no objection to that article with 
its deficiency of fruit if every consumer knows exactly what he is buying. (Italics 
supplied) 

There can be no objection to the sale of skimmed milk if the buyer knows 
that it is skimmed milk when he is buying it.’ 


Likewise Mr. Campbell, appearing before the same committee, 
stated in response to the question of the method of eliminating the 
evils of the Bred-Spred case as follows: 


If there is a provision of the act for the promulgation of a legal standard, that 
would mean that any product-sold as a preserve must comply with that standard. 

Then, if a product containing one-half fruit and one-half water or some other 
ingredient were to be sold, and sold not as a preserve but sold as a bread spread, 
in order to prevent its purchase by the consumer and its sale by the retailer as a 
preserve—something that actually took place in this instance (Bred Spred), there 
should be a requirement that the ingredients be indicated and a statement made 
that the product does not comply with the standard. (Italics supplied) ” 


Similarly, the Chief of the Food and Drug Administration stated 
the aims of the 1938 Act in regard to standardization of products. In 
response to a question as to the method of labeling cider containing 
an excess of water, Mr. Campbell stated: 


No, you would have to label them (show the number of parts of cider and 
the number of parts of water) and show that there was a deviation from the re- 
quired standard, so you could not sell-it as a genuine product.” 


The Federal Food, Drug, and Cosmetic Act of 1938 is commonly 
referred to as the Copeland Bill in honor of United States Senator 
Royal S. Copeland of the State of New York. Senator Copeland struck 
at the heart of libel proceeding in the Grape Jam case when he said: 

It should be noted that the operation of this provision [Section 343 (g)] will 
in no way interfere with the marketing of any food which is wholesome, but 
which does not meet the definition and standard, or for which no definition and 
standard has been provided, but if an article is sold under a name for which a 
definition and standard has been provided, it must conform to the regulation. 
(Italics supplied) * 





®* Dunn, Federal Food, Drug, and Cos- ™ Dunn, Federal Food, Drug, and Cos- 
metic Act, pp. 1238-1239. metic Act, p. 1242. 

” Dunn, Federal Food, Drug, and Cos- % Dunn, Federal Food, Drug, and Cos- 
metic Act, p. 1245. metic Act, p. 246. 
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The intention of Congress and the Food and Drug Administration 
in drafting the 1938 Act seems clear and uncontradicted. If a food 
deviates from a definition and standard of identity for that food, it 
must be labeled as substandard and it cannot be sold as the standard- 
ized food product. 


To achieve such substandard labeling, Congress provided for 
imitation labeling, under Section 343 (c). As the dissenting judge 
stated in the Grape Jam case before the Court of Appeals for the 
Tenth Circuit, 

No other word or combination of words in the English language could be 


used which would so well call to the attention of the purchasing public the fact 
that the labeled food was not a standard product.” 


Position of Food and Drug Administration 


The conclusion above presented, namely that Congress intended 
to sanction “imitation” foods in interstate commerce even though they 
do not conform to the definitions and standards of food which they 
imitate, was shared by the Food and Drug Administration. Evidently 
with the congressional hearings and reports of congressional subcom- 
mittees fresh in his mind, the Food and Drug Administrator in the 
early years of the Federal Food, Drug, and Cosmetic Act of 1938 sanc- 
tioned the use of “imitation” food products. 


In his Trade Correspondence No. 151 issued March 7, 1940, the 
Federal Food and Drug Administrator stated his official position as 
follows: 


Correspondent raises question with respect to the status of so-called “Strained 
Tomatoes Slightly Condensed.” 


. we understand that you... desire to continue to pack this product which 
consists of whole strained tomatoes very slightly concentrated but not brought to 
the degree of concentration of “Tomato Puree.” In our opinion, such a product 
resembles “Tomato Puree,” and by reason of this resemblance the product pur- 
ports to be “Tomato Puree.” The definitions and standards of identity so far 
promulgated for tomato products recognize an unconcentrated comminuted to- 
mato product under the name of “Tomato Juice” and recognize comminuted 
tomato products in differing degrees of concentration under the names “Tomato 
Puree” and “Tomato Paste,” respectively. There is no recognition of an article 
intermediate between an unconcentrated tomato product and “Tomato Puree.” 
Consequently, it is our opinion that the slightly concentrated article you have in 
mind may have no legal status except as provided for under Section 403 (c) of 





13 87 F. Supp. 735, 736. 
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the Food, Drug and Cosmetic Act, the provision dealing with imitations. We 
suggest, therefore, that in the manufacturing process you continue the concen- 
tration to at least 8.37 per cent salt-free tomato solids, producing an article con- 
forming to the standards for “Tomato Puree” which can be labeled as such. The 
only other alternative which in our opinion would insure a legal article would be 
to label your present product “/mitation Tomato Puree.” (Italics ours) ™ 

Similarly, in another Trade Correspondence No. 358 issued April 
17, 1941, the Administrator said: 

A mixture of strawberries, apple juice, and sugar cooked to the consistency 
of a jam and conforming in composition to a mixture of 40 per cent strawberry 
jam and 60 per cent apple jelly will simulate the appearance and flavor of a 
strawberry jam, and, in our opinion, should be labeled as an imitation strawberry 
jam under Section 403 (c) [343 (c)] of the Act... .” 


Quaker Oats Case 


This sanction in interstate commerce of “imitation” foods which 
did not meet definitions and standards of identity continued until 1945. 
However, on March 1, 1943, the United States Supreme Court handed 
down its decision in the Quaker Oats case."® 


In the Quaker Oats case, the government seized products labeled 
“Quaker Farina Wheat Cereal Enriched with Vitamin ‘D’” and “Quaker 
Farina Enriched by the Sunshine Vitamin.” Although the Admin- 
istrator had promulgated definitions and standards of identity for 
Farina and enriched Farina, the products seized conformed to neither 
standard. 


The Supreme Court held that, although the products were truth- 
fully labeled, since the foods did not conform to the definitions and 
standards of identity of Farina and enriched Farina, the foods were 
misbranded. The “imitation” provision of the 1938 Act was nowhere 
at issue in the Quaker Oats case, the foods were not labeled “imitation,” 
and whether or not if these items had been labeled “imitation,” the 
court would have reached the same result is unanswered. 


The Administrator, however, has taken the position that the 
Quaker Oats case tolls the death knell for “imitation” food products. 
Abruptly, the Administrator changed his position. On April 14, 1945, 
the Administrator issued his Trade Correspondence No. 427 in which 





% Kleinfeld and Dunn, Federal Food, % Kleinfeld and Dunn, Federal Food, 
Drug, and Cosmetic Act, 1938-1949, pp. 627- Drug, and Cosmetic Act, 1938-1949, p. 712. 
628. 1% Federal Security Administrator  v. 

Quaker Oats Company, 318 U. S. 218. 
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the official position of the Food and Drug Administration was reversed 
and pineapple and sugar mixtures purporting to be pineapple preserves, 
but not complying with the standard, “are illegal under any form of 
labeling.” 77 


Food and Drug Administration Action 


Although many manufacturers of imitation food products includ- 
ing the claimant in the Grape Jam case have developed their products, 
expended large sums in advertising and in the establishment of markets 
for their “imitation” food, all in conformity with the existing decisions 
of the Food and Drug Administrator, the Administrator now seeks to 
force imitation products out of the avenues of interstate commerce. 


The government ignores the intent of Congress, the plain meaning 
of the imitation provision, Section 343 (c), even when read in con- 
nection with Section 343 (g), and the long-established decisions of the 
Food and Drug Administration. It has failed to show in the Grape Jam 
case any public policy compelling it to reverse its original position. 
It has failed to show any deception or bad faith on the part of the 
manufacturer. However, the die is cast, and the fate of the imitation 
question is now in the hands of the United States Supreme Court in 
the Grape Jam case. It is to be hoped that the Supreme Court will 
hear the Grape Jam case, and give all interested parties a clear guide 
on this most important question of food law. 


If certiorari is denied, will the government seek to determine the 
imitation question in another circuit of the court of appeals, issue regu- 
lations for the labeling of the product in accordance with the decision 
of the Court of Appeals for the Tenth Circuit, seek a fresh expression 
of the question from the Congress of the United States, or again sanc- 
tion “imitation” food products? If the increasingly difficult foreign 
situation brings on shortages of fruit and sugar, perhaps another 
reversal of policy will be in order. The only certain conclusion to be 
reached is that the Food and Drug Administrator will resist with every 
available means the marketing of food products such as “strawberry 
syrup and fruit thickened with pectin.” [The End] 





~ 4 Kleinfeld and Dunn, Federal Food, 
Drug, and Cosmetic Act, 1938-1949, p. 746. 
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A National Labeling 


THE AUTHOR PRESENTS CONSTITUTIONAL AND POLICY CON- 
SIDERATIONS SUPPORTING A NATIONAL LABELING PATTERN 
FOR FOODS, DRUGS, COSMETICS, AND ECONOMIC POISONS 


RETROSPECTIVE ANALYSIS of the mutation of the Fed- 
eral commerce power from complete legislative dormancy dur- 
ing the first 100 years of its existence to the enlarged exercise 
of that power typified by the Sullivan * decision emphasizes the adapta- 
bility of that power to the shifting exigencies of commercial intercourse. 


There appears to be little question but that the primary purpose 
of the framers of the Constitution was to prevent the imposition of 
direct state restrictions upon interstate and foreign commerce. Although 
the original use of this authority was thus confined, the complexities 
of our modern economy, in many instances, now require an affirmative 
exercise of this authority by Congress.?. The ability and readiness of 
Congress and the courts to adapt this authority to a changing environ- 
ment has given a prophetic tinge to this otherwise proleptic clause. 


Since the first affirmative exercise of the authority conferred by 
this clause in 1887, there has probably been no one legislative step in 
this evolutionary progress which has been of more potential legal sig- 
nificance or public importance than the extension of Federal authority 
to the regulation of the labeling on retail consumer packages under the 
Food and Drugs Act of 1906. Congress thereby entered a regulatory 





1 United States v. Sullivan, 332 U. S. 689 
(1948), CCH FOOD DRUG COSMETIC 
LAW REPORTS { 7076: 3 FOOD DRUG 
COSMETIC LAW QUARTERLY (1948) 131. 
The case has been analyzed in 3 FOOD 
DRUG COSMETIC LAW QUARTERLY 
(1948) 532, and 4 FOOD DRUG COSMETIC 
LAW QUARTERLY (1949) 79. 
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2 As the court observed in Addyston Pipe 
and Steel Company v. United States: 

“The reasons which may have caused the 
framers of the Constitution to repose power 
to regulate interstate commerce in Congress 
do not affect or limit the extent of the 
power itself."’ 175 U. S. 211 (1899). 

§ 34 Stat. 768-772, 21 U. S. C. 1 and fol- 
lowing. 
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field, which by its very nature was premised upon the final sale of a 
commodity of commerce to the ultimate consumer, a field which there- 
tofore had been exclusively within the province of the states as a 
matter of local concern. As was to be expected, this was soon to raise 
legal questions relating to the precise division between state and 
Federal authority. Since that time these questions have been frequently 
interpreted but, as in other instances of constitutional interpretation 
where courts are called upon to reconcile competing constitutional 
demands, they have never been fully resolved. 

It will be our purpose to appraise this issue as it is presented 
today by the two primary Federal laws which regulate in detail the 
labeling on the retail package of consumer items: the Federal Food, 
Drug, and Cosmetic Act of 1938* and the Federal Insecticide, Fungi- 
cide, and Rodenticide Act of 1947.5 


Under the authority of these two laws, Federal enforcement 
officials now regulate in detail the labels and labeling of hundreds of 
thousands of different foods, drugs, cosmetics, and economic poisons 
in accordance with the labeling pattern specified by Congress. At the 
same time, state officials are exercising a similar control over the label- 
ing of these same products in accordance with individual state labeling 
patterns, as an incidence of the police power. 


It is only natural that under these circumstances there have been 
divergencies and conflicts which have arisen between the Federal and 





#52 Stat. 1040-1058, 21 U. S. C. 301 and 561 Stat. 163-172, 7 U. S. C. 135 and fol- 
following. lowing. 
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state regulations in this area of dual control. At times, these diver- 
gencies have presented the manufacturer with the alternative of com- 
plying with Federal law at the risk of violating state law. More 
frequently, the divergent state requirement has not conflicted directly 
with the Federal pattern, but instead has necessitated supplementing 
the information required under the Federal Act with additional infor- 


mation to satisfy the state act. This type of divergency results in a 
distichous label on which part of the information is necessitated to 
meet Federal requirements, and part to meet state requirements. I[n 
other cases, the divergence has taken a slightly different form in which 
the state law accepts the information required by the Federal Act as 
full compliance with state requirements, but only if this information 
appears in one of several optional forms permitted by Federal authority. 
This type of divergency results in a more constricted pattern than is 
permitted under Federal authority. As will be seen in the discussion 
below, either form of divergence may result in an irreconcilable con- 
flict between the labeling provisions of two or more of the states. 
although neither conflict directly with the Federal. 


Much has been accomplished in the solution of this problem by 
the practical approach of uniform legislation and coordinated enforce- 
ment policies. 


The labeling pattern which was adopted by Congress in the Food, 
Drug, and Cosmetic Act in 1938, was incorporated into the Uniform 
State Food, Drug, and Cosmetic Bill. This uniform bill was accepted 
and endorsed by the Executive Committee of the Association of Food 
and Drug Officials of the United States in 1940.’ 


In the case of economic poisons, the establishment of a uniform 
labeling pattern actually preceded the present Federal law. The Uni- 
form State Insecticide, Fungicide, and Rodenticide Law was first 





* For example, the Insecticide and Fungi- 
cide Act of Utah provides in part: 
“Every lot or package of any insecticide 
or fungicide which is manufactured, sold 
within the state shall have affixed 
in a conspicuous place on the outside there- 
of a plainly printed or written statement 
in at least 8-point type, clearly and truly 
stating the number of net ounces or pounds 
in the package, the name or trademark 
under which the substance is sold, the name 
and address of the manufacturer or shipper, 
and a chemical analysis showing the names 
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and percentages of the ingredients which 
make up the contents of such package. 
The label shall contain this information 
and nothing else.’’ (Italics supplied.) Utah 
Code Annotated 1943, Title 3, Chapter 3, 
Section 21. 

Compliance with Federal law would re- 
quire data in addition to, and in some cases 
in different form from, that enumerated 
in the state law. 

*CCH FOOD DRUG COSMETIC LAW 
REPORTS © 25,102. 
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adopted by the Council of State Governments in 1946. In 1947, Con- 
gress enacted the Federal Insecticide, Fungicide, and Rodenticide Law. 
The labeling provisions in the two acts are identical. All other pro- 
visions are substantially the same. 


Unfortunately, however, deviation from the uniform and Federal 
pattern in subsequent state food and drug and economic poisons legis- 
lation has been the rule rather than the exception. Although the 
divergence in label requirements has not been limited to the statement 
of ingredients, this has been one of the major points of difference. A 
brief summary of the manner in which the various state laws depart in 
this particular respect from the uniform pattern (both in food and 
drug and in economic poisons legislation) will serve to focus more 
sharply the general problem. 


Divergent Label Provisions of State Food and Drug Laws 


The Uniform State Food, Drug, and Cosmetic Bill has served as a 
legislative pattern in 24 states... Yet in only ten of these states would 
an ingredient statement which is in compliance with Federal law be 
in full compliance with the requirement of state law in the case of 
all products.® 


In the case of most of the other states which have based their 
legislation on the uniform bill, the divergence stems from the fact that 
the exemption provision of the Federal law in the case of artificial 
coloring used in ice cream, cheese, and butter has not been adopted.’® 
The result is that the Federal labeling pattern in the case of these 
products will not comply with the law of those states. 


Similar variations from the Federal pattern appear in the ingredi- 
ent requirements in the case of drugs and to some extent in the case of 
cosmetics." 





Washington, and West Virginia. See CCH 
FOOD DRUG COSMETIC LAW REPORTS 
1 25,001. 

% See Schipa, Ralph P., 


® Alabama, Arkansas, California, Connect- 
icut, Florida, Indiana, Iowa, Louisiana. 
Missouri, Nevada, New Hampshire, New 


Jersey, New York, North Carolina, North “The Desira- 





Dakota, Oklahoma, Oregon, Tennessee. bility of Uniform Food Laws,’’ 3 FOOD 
Utah, Vermont, Virginia, Washington, West DRUG COSMETIC LAW QUARTERLY 
Virginia, and Wyoming. See CCH FOOD (1948) 518, 525. 

DRUG COSMETIC LAW REPORTS "See CCH FOOD DRUG COSMETIC 
€ 25,001. LAW REPORTS ‘¢ 25,021, 25,031, and 

® Arkansas, California, Indiana, Missouri. 25.041. 
Nevada, Oregon, Tennessee, Virginia. 
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Divergent Label Provisions of State Economic Poisons Laws 


The economic poisons laws of 11 states still contain labeling 
requirements which are substantially similar to the Federal Insecticide 
Act of 1910. The labeling provisions of this act differ in a number 
of respects from those in the Federal and uniform state laws.'* Some 
of these states impose additional labeling requirements, however, which 
are not found in the Insecticide Act of 1910, or in the present Federal 
and uniform state laws. For example, Arizona,'* Florida,’* and Wash- 
ington * require special ingredient statements for ingredients leaving 
deleterious residues on food crops. Iowa has special provisions for 
labeling spray solutions known as lime and sulphur liquids and com- 
pounds.’® Texas has additional regulations for economic poisons con- 
taining mineral oils and sulphur,’?’ and Washington has special 
regulations for horticultural spray oils.** Florida has by administra- 
tive regulations imposed additional requirements for various substances.'® 

Six states do not permit the optional form of ingredient statement 
as prescribed by the present Federal and uniform state laws in the case 
of all economic poisons.*° 

It will be noted that in most of the instances cited above, the 
deviating state requirement is not in direct conflict with the Federal 
pattern, although most of them are of such a nature that in order to 





2% The Insecticide Act of 1910 (36 Stat. 
335, 7 U. S. C. 121-134) required the label- 
ing of insecticides and fungicides (other 
than Paris green, lead arsenates, and those 
containing arsenic) with an optional in- 
gredient statement consisting of the name 
and percentage of each inert substance 
present or the name and percentage of 
each active substance with the total per- 
centage of inert ingredients present with 
a proviso that a product consisting only of 
active ingredients could be labeled ‘‘Active 
Ingredients 100 per cent.’’ (Section 131.) 
No special warning statement or different 
type ingredient statement was required for 
highly toxic poisons. 

The Insecticide Act of 1947 (and the uni- 
form state law) requires: 

“*(1) a statement of the name and per- 
centage of each active ingredient together 
with the total percentage of the inert in- 
gredients, in the economic poison; or 

**(2) a statement of the name of each 
active ingredient, together with the name 
of each and total percentage of the inert 
ingredients (except option 1 shall 
apply if the preparation is highly toxic to 
man .. .).’’ (Section 2-j.) 
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Other labeling requirements include 
warning statements for highly toxic eco- 
nomic poisons (Section 2-u (2) (d)), direc- 
tions for the use of the product (Section 
2-u (2) (c)), and other information indi- 
cating the poisonous character of the prod- 
uct (Section 3-a (3)). 

#3 Arizona Sessions Laws of 1945, Chapter 
93, Section 12 (f). 

4% Florida Laws of 1937, Chapter 17992, 
Section 2. 

% Remington's Revised Stats. 1941 Supp., 
Chapter 9-A, Section 2787-7 (g). 

1% Code of Iowa, 1939, Title 10, Chapter 
157, Sections 3039, 3184 (4). 

17 Vernon's Texas Stats. 1943 Supp., Title 
4, Chapter 7A, Section 5. 

1% Economic Poisons Regulation No. 8 of 
the State of Washington. 

” Economic Poisons Regulation No. 5 of 
the State of Florida. 

»® Louisiana (Laws of 1948), Michigan 
(Laws of 1949) (except in the case of house- 
hold disinfectants or household germicides), 
Mississippi (Laws of 1950), North Carolina 
(Laws of 1947), Oregon (Laws of 1943) and 
Wyoming (Laws of 1943). 
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meet both the Federal and state requirements they result in either a 
distichous or a constricted labeling pattern which, in effect, denies full 
ralidity to the labeling pattern prescribed by Federal authority. 

A point which appears to be frequently overlooked is that the 
commerce which Congress is authorized to regulate, and in which 
uniformity is sought, is that among the several states, not a hypo- 
thetical commerce between each individual state and the Federal gov- 
ernment. The Federal labeling provisions are but a means to that 
end, not an end within themselves. To us this appears to be a vital 
distinction when it is realized that two state requirements, both of 
which depart from, but do not directly conflict with, the Federal pat- 
tern, may, nevertheless, directly conflict with each other. 

For example, the Federal Insecticide, Fungicide, and Rodenticide 
Act provides two optional forms for the ingredient statement (see 
footnote 12). Some of the state laws permit the use of only the first 
of these two (see footnote 20). In these states there is no direct 
conflict with the Federal pattern, only a deviation. Suppose, however, 
that another state passes legislation which permits the use of only 
the second optional form. In such a case there would still be only a 
deviation from, without direct conflict with, the Federal law. Yet the 
net result would be a complete dichotomy between the laws of the two 
states, each mutually exclusive of the products of the other, but neither 
in direct conflict with the Federal pattern. Such instances have fre- 
quently occurred in actual practice. 

Although an examination from the standpoint of constitutional 
law will indicate that the lack of direct conflict has apparently been 
considered to be of controlling importance in some of the past cases, 
the constitutional basis for these past distinctions has, in our opinion, 
now largely evanesced in the logic of later judicial decisions and 
affirmative legislative action. This will be further discussed after a 
brief review of the more pertinent early cases relating to the constitu- 
tional aspects of this problem. 


Early Decisions under the Federal Food 
and Drugs Act of 1906 
In Savage v. Jones ** the question was squarely raised as to whether 
an Indiana statute relating to concentrated commercial feeding stuffs 





21 225 U. S. 501 (1912). 
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constituted an unwarranted interference with interstate commerce, 
either independently or in the light of the Federal Food and Drugs Act 
of 1906. The Indiana statute required feeding stuff packages, when 
sold in the state, to be labeled with the various ingredients present in 


the product. The Federal statute did not require disclosure of the 
ingredients except in specific instances not here relevant. The Supreme 
Court of the United States held the state statute to be valid on the 
ground that there was no direct conflict with the Federal law since 
Congress, in the enactment of the Food and Drugs Law of 1906, was 
silent on the question of an ingredient statement.** 


Then came the “Corn Syrup” cases of which the now famous 
McDermott v. Wisconsin ** was the first. 


In the McDermott case, a Wisconsin statute required all “corn 
syrup offered for sale in this state, if containing over 75 per cent of 
glucose,” to be labeled “Glucose flavored with ” and forbade any 
other label indicating a saccharine substance. Under the Federal Food 
and Drugs Act of 1906, it was required that this product be labeled 
“Corn Syrup.” The Supreme Court, in reversing the conviction of a 
retailer who had labeled his product in accordance with Federal law 
but not with state law, held the Wisconsin statute invalid since it 
directly conflicted with the Federal law.** 


After this judicial invalidation of the Wisconsin law of 1907, the 
Wisconsin legislature, conceiving that it could still compel the use of 
a glucose label on corn syrup products, passed a new law, in 1913, 
prohibiting the sale of maple or sugar syrup mixed with glucose, unless 
distinctly labeled so as to show the percentage of glucose and the per- 
centage of maple or sugar syrup. In its decision the court stated that 
compliance with both this statute and the Federal act would have 
required a label reading “Corn Syrup 85 per cent, Sugar Syrup 15 per 
cent. Glucose 85 per cent, Sugar Syrup 15 per cent,” although a com- 
parison of this case with the McDermott case indicates that the require- 





2 The decision was followed in Standard 
Stock Food Company v. Wright, 225 U. S. 
540 (1912), when the court held a similar 
Iowa statute valid. 

23 228 U.S. 115 (1913). 

* Mr. Justice Day wrote for the court: 

“‘Conceding to the state the authority 
to make regulations consistent with the 
Federal law for the further protection of 
its citizens against impure and misbranded 
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food and drugs, we think to permit such 
regulation as is embodied in this statute 
is to permit a state to discredit and bur- 
den legitimate Federal regulations of inter- 
state commerce, to destroy rights arising 
out of the federal statute and to 
impair the effect of a Federal law which 
has been enacted under the constitutional 
power of Congress over the subject."’ 
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ments of both statutes could have been met by a label reading “Corn 
Syrup—Glucose 85 per cent, Sugar Syrup 15 per cent.” * 


The persistency of the Wisconsin legislature was met with the 
equal persistency of a Federal district court in Corn Products Refining 
Company v. Weigle.** The court voided the statute on the ground that 
it was at variance with Federal law and fell within the tenor of the 
McDermott decision. 


The last of the “Corn Syrup” cases was staged in another forum 
in Corn Products Refining Company v. Eddy.** In this case the Supreme 
Court of the United States affirmed a Kansas law requiring that corn 
syrup products be labeled with the names and percentages of the 
ingredients contained. The court followed the theory of Savage v. 
Jones and rejected the applicability of McDermott v. Wisconsin. 


As a result, a state could validly require the product of the Corn 
Products Refining Company to be labeled “Corn Syrup 85 per cent, 
Sugar Syrup 15 per cent” under the Eddy case, but could not require 
the addition “Glucose” to the label under the Weigle case. 


It is quite apparent from these early decisions that the Federal 
courts of that period were hesitant to disallow a state law occupying 
the same field as a Federal law unless there was sufficient conflict that 
the two could not logically or practically stand together. The Savage 
and Eddy cases show that considerations of incompatibility of state and 
Federal labeling policies were not given too much weight. 


It is, however, important to note that in both these cases, the 
Supreme Court in effect affirmed the right of a state to require an 
ingredient statement only in so far as there was an absence of any 
such provision in the Federal act. This circumstance would support 
the assumption that Congress in enacting the Food and Drugs Act 
of 1906 intended to occupy only a limited portion of the labeling field. 

Since the time of these decisions there have been, however, a num- 
ber of legislative developments and judicial trends which, in our 
opinion, necessitate a reappraisal of the contemporary force of the line 
of decisions typified by the Savage and Eddy cases. 








2 It may be noted that in the McDermott 
case, the gravamen was that the 1907 state 
statute necessitated that the label showing 
compliance with Federal law be removed 
from the package while the goods remained 
still subject to Federal inspection. The 


A National Labeling Pattern 


1913 statute did not require this removal 
of the Federal label, but it would have 
required a duplicitous label. 

26 221 Fed. 988 (1915). 

7 249 U. S. 427 (1919). 
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Since the decisions in these cases, Congress has enacted legislation 
which specifies a comprehensive and detailed pattern of labeling for 
foods, drugs, and cosmetics, as well as for economic poisons. A con- 
sideration of both the specific term of this legislation and its legislative 
history leads to the conclusion that Congress in enacting these labeling 
provisions, intended to provide a national labeling pattern which would 
be sufficiently detailed and complete to assure adequate protection and 
information to the ultimate consumer or user of these products. We 
should not lose sight of the fact that it was the ultimate consumer or 
user of these products with whom Congress was concerned in drafting 
this labeling pattern. 


Coincident with the development of this amplified and unified 
system of labeling for the protection of the ultimate consumer, the 
Supreme Court eliminated a basic weakness of the prevailing regula- 
tory system in which some phases of consumer labeling were con- 
trolled, but in which Federal jurisdiction was considered to terminate 
prior to the sale to the ultimate consumer or user, except in unusual 
factual conditions. 


The Supreme Court in the Sullivan case has now made it clear that 
the Federal government has the authority to protect this labeling pat- 
tern down to sale to the final user or consumer. 


The combination of these circumstances suggests the question of 
whether Congress has not now so completely occupied the field of 
labeling of these products that no constitutional opportunity is left to 
the states to supplement the Federal provisions with requirements 
which are apt to conflict with the uniform administration and enforce- 
ment of the Federal laws, and which thereby deny full validity to the 
Federal pattern. 


Two recent cases support an affirmative answer to this question. 


Recent Cases Assert Federal Supremacy 
Cloverleaf Butter Company v. Patterson.—I|n Cloverleaf Butter 
Company v. Patterson*® the Supreme Court invalidated an Alabama 
statute providing for the inspection and seizure of certain impure raw 
materials used in making renovated butter. The court held that the 
state law potentially conflicted with the administration (albeit not the 





*8 315 U. S. 148 (1942). 
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terms) of a Federal statute which conferred on the Secretary of Agri- 
culture the power to seize impure renovated butter, even though there 
was no Federal authority to seize impure raw materials. The Savage v. 
Jones and Corn Products Refining Company v. Eddy cases were relied 
upon by the supporters of the Alabama law. The court disregarded 
the Eddy case and distinguished the Savage case as not involving a 
“conflict” between state and Federal law. 

The development of the doctrine of supercession without conflict 
in the Cloverleaf Butter Company case is apparent. In this case it is 
difficult to see any direct and positive conflict between the state and 
Federal laws and, therefore, impossible to reconcile with the rationale 
of the early cases under the Federal Food and Drugs Act of 1906. 
Chief Justice Stone recognized this fact in a very persuasive dissenting 
opinion in the Cloverleaf Butter Company case. Although the case itself 
has been criticized, it has been followed in other Supreme Court 
decisions disallowing state statutes “conflicting” with the policy of 
Federal regulations.*® 

Gorolin Corporation v. City of New York.—The doctrine of super- 
cession without conflict was affirmed in another case recently decided 
involving the Federal Food, Drug, and Cosmetic Act, Gorolin Corpora- 
tion v. City of New York.*° The question presented was whether the 
City of New York under delegation of authority from the state, could 
require a manufacturer of a coal-tar hair dye to label his product with 
a warning that a patch test should be made before use. Such a warning 
was not required under the Federal Food, Drug, and Cosmetic Act, 
but would not have been in violation of it. 

The Federal district court held that the Federal labeling require- 
ments were “thorough and complete” and that the state requirement 
conflicted with “and infringes on the policy of the Federal statute 
which it thereby discredits.” 

There are two fundamental concepts which appear to be inherent 
in this decision: 

1. The Federal government has by legislation and regulation 
adopted a complete labeling pattern under the Federal Food, Drug, and 
Cosmetic Act for the protection of the ultimate consumer or user. 





*See Hill v. Florida, 325 U. S. 538 considerable light on the court's attitude 
(1945); Hines v. Davidowitz, 312 U. S. 52. toward Federal supremacy. 
(1941). Although the Davidowitz case is %® CCH FOOD DRUG COSMETIC LAW 
not a commerce clause decision, it throws REPORTS { 7116. 
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2. The Federal government under the authority of the Sullivan 
case has ample power to enforce that labeling pattern down to the 
final sale. 

The inarticulate premise is that a manufacturer or distributor 
who labels his product in accordance with the Federal pattern has the 
right to sell that product to the ultimate purchaser for whose protection 
the labeling is required. 

If this reasoning is valid in the case of food, drugs, and cosmetics 
labeled under the Federal Food, Drug, and Cosmetic Act, it would, we 
believe, be equally valid under the Federal Insecticide, Fungicide, and 
Rodenticide Act. The labeling requirements in this act for the pro- 
tection of the ultimate user are specified in detail in both the statute 
and the regulations and interpretative statements hereunder. Under 
the theory of the Sullivan case, the Secretary of Agriculture would 
appear to have authority under the seizure section (albeit not under 
the “Prohibited Acts” section) to enforce this labeling pattern down 
to sale to the ultimate purchaser. 

A more complete pre-emption of the labeling field than has been 
established by legislative and administrative action in the case of foods, 
drugs, cosmetics, and economic poisons would be difficult to devise. 


Policy Aspects of the Problem 


There has been discussion in recent years by leaders of the bench 
and bar on the pressing need for general uniformity of law in America. 
The desirability of uniform food laws was reviewed in 1948 in the 
loop Druc Cosmetic LAw QuarterLy * by Mr. Ralph P. Schipa, and 
more recently in the Foop Druc Cosmetic Law JouRNAL * by Mr. Paul 
Martin. In March of this year, Judge Rossman of the Supreme Court 
of Oregon and Mr. William A. Schnader set forth a good case in the 
American Bar Association Journal ** for widespread adoption of the new 
Commercial Code which would make uniform most of the commercial 
legislation in the various states. As Judge Rossman stated the problem: 


When the diverse and discordant laws of three or four states affect a trans- 
action, confusion, delay and expense may be wasteful results.™ 





% "The Desirability of Uniform Food % 36 American Bar Association Journal 
Laws,’’ 3 FOOD DRUG COSMETIC LAW (1950) 175, 179. 
QUARTERLY (1948) 518. % 36 American Bar Association Journal 


* ‘*The Need for Uniformity in Food and (1950) 176. 
Drug Legislation,’” 5 FOOD DRUG COS- 
METIC LAW JOURNAL (1950) 705. 
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Judge Rossman’s observation is particularly applicable to nation- 
ally distributed and retail packaged articles such as many of the foods, 
drugs, cosmetics, and economic poisons. These products must not 
only be packaged in such a way that the quality will be protected over 
a long period of time, but must also be labeled in an attractive and 
durable manner, Such packages and labels do not readily lend them- 
selves to change or alteration. This self-evident observation thus leads 
us to inquire whether there is any necessity from the standpoint of 
policy for such changes or alteration in order to comply with the 
diverse and discordant requirements of the various states. 


We believe that there is no necessity in the case of the products 
under consideration. Congress had determined that a specified form 
of labeling gives adequate protection to the consumer or user. There 
is no apparent reason why this labeling pattern should be adequate for 
the user of an insecticide in Georgia but inadequate for the user in 
North Carolina, Likewise, there is no apparent reason why this label- 
ing pattern should be adequate for the consumer of butter in Indiana, 
but be inadequate for the same consumer in New York. 


It is possible that one form is somewhat better designed to pro- 
tect the interest of the consumer than is the other. Nevertheless, this 
is a factor which should be considered by Congress in establishing the 
national pattern, rather than a factor which negates the practicability 
or validity of the national pattern. 


Quite aside from the constitutional question as to whether the 
states can validly enact such discordant legislation, the question of 
basic policy is raised as to whether they should. Concisely stated, the 
question of policy is: Should not the specific labeling provisions speci- 
fied by the Federal government for a container or package of a partic- 
ular food, drug, cosmetic, or economic poison be adequate for the 
protection of the ultimate consumer or user of these products regard- 
less of the fortuitous circumstance of state boundaries. 


Manufacturers of the products under discussion would undoubt- 
edly welcome any program which would facilitate compliance with the 
laws regulating the sale and distribution of their products. Under a 
nationally followed labeling pattern, a manufacturer would automatically 
comply with the labeling laws of any state in the Union in which he 
desired to ship or sell his product by complying with the applicable 
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Federal law. The resultant removal of conflicts in the laws of the 
various states would eliminate the necessity of special labels for each 
jurisdiction and would end unnecessary litigation and enforcement 
activities in connection with requirements peculiar to an individual state. 


States following a national labeling pattern would have the benefit 
of comprehensive and well-considered Federal laws as basic regulatory 
devices and could profit from the corollary exchange of ideas and 
interpretations with other states and the Federal government on 
mutual problems of administration and enforcement. 


The general public would profit both as taxpayers and as con- 
sumers and users of the products regulated. Reduced administrative 
and enforcement costs at the governmental level would eventually 
redound to the relief of the taxpayer. Reduced compliance costs at 
the industry level would, in turn, be reflected in lower prices to the 
consumer or user of the regulated product. 


These are but a few of the practical advantages and benefits to be 
derived from a national labeling pattern in the case of food, drugs, 


cosmetics, and economic poisons. 


Conclusion 


Although Congress first undertook to regulate some phases of 
consumer labeling under the authority of the commerce clause when 
the Food and Drugs Act of 1906 was enacted, only a limited portion 
of the labeling field was occupied by that legislation. Under these 
conditions the Supreme Court has held valid state legislation which it 
considered could logically and practically stand with the Federal leg- 
islation and which operated primarily in that portion of the labeling 


field left unoccupied by Congress. 


By the passage of the Federal Food, Drug, and Cosmetic Act of 
1938, and the Federal Insecticide, Fungicide, and Rodenticide Act 
of 1947, Congress has now enacted into law a detailed and complete 
pattern of labeling for the protection of the ultimate consumer or user 
of food, drugs, cosmetics, and economic poisons. At the same time 
the Supreme Court has affirmed the authority of Congress to protect 
and enforce this labeling pattern down to the final sale to the user or 
consumer of any product which has moved in interstate commerce. 
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Under these circumstances it appears that any state legislation in 
this field which is discordant with these Federal requirements would 
of necessity be in derogation of this pattern which Congress has 
determined shall apply in commerce among the states. The factual 
situation upon which the Savage and Eddy cases were premised are 
no longer applicable. 


As a concomitant to the action of Congress in enacting into law 
a national labeling pattern, and the further action of the Supreme 
Court in affirming the authority of the Federal government to enforce 
that labeling pattern down to the final sale, the courts have protected, 
and it is anticipated that they will continue to protect against dis- 
cordant state legislation the right to sell to the final consumer any 
product which is labeled in accordance with that pattern. [The End] 





Assistant Federal Security Administrator 


Federal Security Administrator Oscar R. Ewing has 
announced the appointment of John L. Thurston as his deputy, 
| which post carries the title of Assistant Federal Security 
Administrator. Mr. Thurston came to the Federal Security 
| Agency from the Executive Office of the President in January 
1948. In that Office, he had served with the President’s 
Scientific Research Board and the President’s Commission on 
Higher Education. During the war he was Assistant Director 
of the War Manpower Commission for the region comprising 
the states of Michigan, Ohio, and Kentucky. He came to 
Washington, in 1945, with the Office of War Mobiiization and 
Reconversion, serving under both John W. Snyder and John 
R. Steelman (Federal Security Agency Release B33, Decem- 
ber 22, 1950). 
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Chemical Additives in Foods 


BY CARL S. FERGUSON 
DIRECTOR, DIVISION OF FOOD AND DRUGS, 
MASSACHUSETTS DEPARTMENT OF PUBLIC HEALTH 


HERE HAS BEEN much discussion already upon the subject 

of the addition of chemicals to foods. Dr. Lehman has dealt in 

a masterful manner with the toxic possibilities of many products 
determined after careful research. I have no intention of repeating 
anything which he has said nor of further supplementing his findings. 
The entire subject of toxicity can be discussed by many persons better 
qualified than I, who are able to speak from firsthand experience. It is 
universally recognized that substances of known and definitely poison- 
ous nature should not be added to foods. It is not generally under- 
stood what constitutes a borderline product, borderline in the sense 
of lack of definite experimental results or borderline because sufficient 
time has not elapsed in which to determine the long-term effect. 
It does not necessarily follow that because a new substance has been 
found harmless by reason of experimental knowledge gained to date, 
its general use as an ingredient of a food is desirable. The adultera- 
tion provisions of our Federal and state laws prohibit the substitu- 
tion in whole or in part of harmless edible foods in other foods in 
many cases. This being true, how much more thought and attention 
should be given to a product, in many respects still untried, having 
potential capabilities for causing actual injury to the human body. In 
certain instances questionable ingredients are permitted in foods when 
their use cannot be avoided in good manufacturing practice. In all 
such cases the amounts of such additions are limited in minute specified 
quantities. It is not my purpose to discuss particular substances, 
except by way of example, but rather to present a broad picture of 


This article was presented by the author at the 54th Annual Conference 
of the Association of Food and Drug Officials of the 
United States at Galveston, Texas, June 15, 1950 
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THE TREND OF OPINION THAT THE SYNTHETIC CHEMICAL 
HAS A PLACE IN FOOD CONCERNS THE AUTHOR, WHO HAS 
A FOURFOLD SUGGESTION ON HOW TO COMBAT IT. HIS 
OWN FEELING ON CHEMICALS IN FOOD IS, “I'M AG'’IN IT” 


Reprinted from the Quarterly Bulletin of the Association of Food and 
Drug Officials of the United States, October 1950 


what is taking place and the nature of the general trend as I see it, 
with possibly a suggestion or two and a word of warning. ; 


My subject has been entitled “Chemical Additives in Foods.” This 
suggests manufactured products of chemical origin, or produced through 
chemical reactions and processes, and involving the use of chemical 
ingredients or chemical reagents. The final product under consider- 
ation is supposed to possess the desired characteristics, thus fulfilling 
the particular purpose intended when incorporated in a food. The 
manufacturer would not think of suggesting that some of the ingredi- 
ents used in producing the final product be added to food. Strong 
oxidizing or reducing agents, mineral acids and caustic alkalies, hydro- 
carbons, alcohols, phenols, and heavy metals may have been employed 
in making the final product, many of which might have served as an 
effective means of suicide in days gone by, yet the finished material 
emerges white as a lily, pure as snow, a new creation specially designed 
to add texture, flavor, nutritive elements, prolonged freshness, and a 
multitude of other desirable qualities to the food in question plus many 
dollars to the manufacturer. The fact that in so doing, it may also 
make possible the substitution of more water for nutritious ingredients 
or a decrease in energy-producing fats, or make it possible for the 
consumer to assume that the food is better than it really is, have no 
bearing upon its use, since these latter are not the claimed and adver- 
tised advantages. The degree of purification of a final chemical 
product when manufactured on a large scale necessarily varies with 
each lot, and toxicity tests carried out upon the product of a pilot plant 
may not always reflect the nature or quality of every lot produced on 
a much larger scale. The further fact that the final product may be 
an accidental discovery so far as its desirable properties are concerned, 
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when in reality it was originally an intermediate without value or 
closely related to such an intermediate, produced in manufacturing or 
research essential to the war effort, or in the manufacture of plastics, 
synthetic resins or synthetic textile fibers, also does not disqualify it 
for food experimentation. 


As we view the general field of synthetic chemicals being added to 
foods, two facts become apparent. The first is that such addition is 
especially profitable to the manufacturer and that he will spend money 
without reserve both in the promotion of his product and in defending 
his right to use it in food. The second is related to the first in that he, 
the manufacturer, usually chooses for his product a staple food, one 
that is indispensable and consumed each day by all classes, for nat- 
urally these staple foods form the most profitable media for distribu- 
tion. How clearly this is shown when we consider the baking, fluid 
milk, and allied frozen dessert industries. As an example of the profit 
from the addition of a chemical substance to a food, within the past 
year a manufacturer stated in a Massachusetts court that he was being 
deprived of a business in Massachusetts amounting to many thousands 
of dollars each year because the food and drug people of the state 
would not authorize the use of carboxy methylcellulose or CMC in 
ice cream by classifying it as a vegetable gum. 


A word about CMC in Massachusetts. About a year and a half 
ago the particular manufacturer of CMC requested permission to sell 
CMC to ice cream manufacturers in Massachusetts for use as a stabi- 
lizer in ice cream. The Massachusetts ice cream law defines a stabilizer 
as “pure gelatine or vegetable gum.” The manufacturer contended 
that CMC was a vegetable gum within the meaning of the definition 
of “stabilizer” since it was prepared from cotton linters and possessed 
certain of the characteristics of the natural gums, including the ability 
to swell up in water and form a mucilage. On the other hand, we 
contended that the words “vegetable gum” of the statute referred only 
to the natural vegetable gum and that the courts had even held that 
other natural vegetable products possessing gum-like properties, such 
as the starches and cereals, constituted adulteration. The manufac- 
turer brought a suit against the Commissioner of Public Health through 
a petition for a declaratory judgment, which amounted to an interpre- 
tation of the statute words “vegetable gum” with respect to his product 
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CMC. A trial lasting five days was held before a Superior Court 
Justice without a jury. The manufacturer presented expert testimony 
as to the amount of the financial loss sustained through inability to 
sell the product to Massachusetts ice cream manufacturers; as to the 
method of manufacture; as to the acceptance by use in ice cream by 
all the other states except Massachusetts; as to the free movement of 
the product in interstate commerce as an ingredient of foods under the 
label “Cellulose Gum” (a name adopted by the manufacturer) ; as to 
certain toxicity studies made at a leading university and involving 
the feeding to rats (many of which died when given a sufficient 
quantity) ; and specifically that CMC was a vegetable gum in fact and 
so recognized, particularly in pharmacy. This in spite of the fact that 
CMC is prepared from cotton linters, sodium hydroxide, and mono- 
chloracetic acid. The leading expert giving testimony to the effect 
that CMC was a vegetable gum was a Professor of Pharmacognosy of 
national reputation and a member of the United States Pharmacopoeial 
Convention, and particularly of the Research Committee, of long stand- 
ing. The Department supplied no experts other than its own chemists 
and the laboratory chief of the Boston District of the Food and Drug 
Administration, who was lent to us through the courtesy of the 
Administration, but who was not permitted by the court to testify as 
to his personal knowledge of the Administration’s position toward 
CMC. We were also unable to introduce evidence showing that some 
of the other states had taken the same official position as Massachusetts. 
The result was a finding in favor of the petitioner, the manufacturer ; 
the Department of Public Health appealed to the Supreme Court. On 
April 3, 1950, the Supreme Court confirmed the finding of the Superior 
Court and stated in part: 

After hearing the evidence a judge found that the stabilizer made by the 


plaintiff and called CMC is used to prevent the formation of small ice crystals in 
ice cream and to give smoothness to it. The judge found as follows: 


“T find as a fact and as within the legislative intendment that CMC is a 
vegetable gum.” 

The evidence consisting of expert testimony of chemists, some of it con- 
flicting, is reported. A careful examination of the evidence together with the ex- 
hibits, discloses no error in the conclusion of the judge that the plaintiff's product 
is a vegetable gum. Decree affirmed. 

The result of this decision is to nullify any limitation which was 
intended by the legislature as to what stabilizers should be used in 
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ice cream. The field is now wide open. To carry the reasoning a little 
further, a product derived from animal tissue, the steer for example, 
and possessing gum-like properties might conceivably be called a 


vegetable gum, since the steer eats grass. This sounds ridiculous, but is it ? 

I have recited the above case in some detail for two reasons: 
(1) it indicates a trend and an acknowledgment that a synthetic chemi- 
cal under the proper presentation has a place in food in the eyes of a 
state supreme court even when that food is defined by statute; and 
(2) it will undoubtedly set a precedent for similar cases over the nation. 
The latter feature is the more regrettable. A broad interpretation as 
to the ingredients of a standardized food necessarily defeats the pur- 
pose of standardization. CMC is only one of many products added to 
or “emulsifier.” 


ice cream under the category of ‘stabilizer’ 


Fluid Milk Industry 


Let us turn for a moment to the fluid milk industry. In Massa- 
chusetts, as in other states, the attempt is still being made to fortify 
fluid milk with other vitamins in addition to Vitamin D, as well as 
with minerals, in order to make milk as complete a food as possible, 
supplying practically all nutritional elements required in the daily diet. 
The extent to which our nutritionists have become interested in this 
medication is sufficient cause for concern among those of us who are 
charged with enforcement. In one of our neighboring New England 
States, a completely fortified milk is being sold throughout one city, 
and although the state officials are not in sympathy with the product, 
they are without means of stopping its sale. The manufacturers of the 
various concentrates do not cease in their efforts to have health and 
agriculture and other regulatory agencies recognize a need, whether 
real or supposed, for additional fortification of milk. In those states 
which still retain the old-fashioned idea that milk was intended to 
remain milk and to be sold as milk, without addition or subtraction, 
the pressure has been diverted from milk to skimmed milk. The action 
within the past two or three years taken by the American Association 
of Medical Milk Commissions in recognizing and permitting the forti- 
fication of certified skimmed milk has contributed toward breaking 
down the defenses and added ammunition to the attacking forces. 
Recent efforts in Massachusetts have been aimed at skimmed milk. 
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Our state has a rather peculiar setup in the case of milk. Milk grades 
are established by a Milk Regulation Board and this board also decides 
whether special nutritional grades shall be sold. The right to sell 
Vitamin D milk was given by the Milk Regulation Board. This board 
has been entirely unreceptive to demands for Vitamin A and other 
additional forms of fortification both in the case of milk and skimmed 
milk. The manufacturers then turned guns toward the Department of 
Public Health and presented their “latest new evidence” to the Public 
Health Council. Result, no recommendation. This was last fall. They 
are still trying. The Council on Foods of the American Medical 
Association, the Public Health Service, and the other major nationally 
recognized authorities on nutrition are to be commended for their firm 
stand against unnecessary fortification and medication of milk. It is 
unfortunate that the same cannot be said of some of the individual 
faculty members of our state universities and experiment stations. 
Even aside from the legal and other objections to unlimited fortification 
of milk, the cost of enforcement, particularly from an analytical view- 
point, would be tremendous and almost prohibitive. We are all 
familiar with the cost of a single Vitamin D assay, particularly in those 
states making their own analyses. If the milk dealer is required to 
furnish his own proof of compliance, there will be added temptation 
for analysis via the typewriter. Just a week ago a New England State 
official informed me of a typewriter analysis he had received from a 
state university on a “planted” Vitamin D milk sample containing no 
Vitamin D. He had been suspicious of these reports for some time. 
Our own last collection of Vitamin D milk samples in Massachusetts 
resulted in a call to our office by a milk dealer before the samples had 
reached the laboratory. The dealer stated that his man had forgotten 
to put the Vitamin D into the milk that day. The enforcement diffi- 
culties of multiple fortification of milk would be increased many fold. 


This is not an argument against the sale or consumption of 
necessary food elements for those individuals who need them. These 
are already available in other forms and in the various food supple- 
ments readily obtainable. A staple food such as milk, consumed by all 
classes daily, is not a desirable medium for the dispensing of chemicals 
or elements obtainable in the natural state through natural foods or in 
concentrated form through the drugstore as the physician directs. The 
dangers through repeated excessive doses resulting from their careless 
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addition to milk by unskilled employees also should not be overlooked. 
Although the addition of such products to skimmed milk might not in 
itself prove significant adversely, this is merely a means of entrance, 
the foot in the door, and it would not end there. Let us not deceive 
ourselves. Even in the case of Vitamin D, there are now added chemi- 
cal emulsifiers separate and apart from the Vitamin D concentrate. 


Baking Industry 


I shall conclude this paper with a brief reference to what has hap- 
pened in the baking industry. It is no secret that the staple, essential 
loaf of bread has already become the channel for the output of the 
chemical manufacturer through enrichment compelled by legislation 
or by the permissive use of emulsifiers and extenders and mold inhibi- 
tors and like substances. I do not state that enrichment is unnecessary, 
and I would not deprive those classes of persons most in need of these 
nutritional elements of the privilege of obtaining them at minimum 
expense through bread, In addition, enrichment basically is only the 
restoration of elements originally present but removed in the refining 
processes. I am not sure, however, that it has not been easier for the 
other less essential chemicals to gain entrance because the door has 
already been opened. These newer chemicals have been the subject 
of much testimony and discussion. The arguments against their use 
by those interested in the public health and welfare are numerous. 
There are reasons pertaining to agricultural economics involving the 
curtailment of the use of agricultural fats, milk and eggs, to the pos- 
sible extent of hundreds of millions of pounds annually. There are 
other reasons pertaining to fraud perpetrated against the consumer, 
since the use of certain of the extenders makes this defrauding possible 
without his knowledge. Other reasons of primary concern to us 
involve the important question of toxicity. Should the human being 
be employed as a guinea pig for the exploitation of a manufacturer’s 
product? Are all the facts known as to long-term and accumulative 
effects? Has sufficient time elapsed for the determination of these 
potentialities? All of these and other arguments have been presented 
in detail before Congress and at hearings, when the issue has been the 
addition of chemicals to foods. The Council on Foods and Nutrition 
of the American Medical Association went on record in April 1949 in 
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the case of certain of the surface-active chemicals under consideration 
as follows: 

At present there is being introduced a new processing practice which the 
council views with considerable apprehension, namely, the widespread addition 
of certain surface-active compounds (shortening extenders) to a variety of foods, 
especially bread and other bakery products. Available knowledge of the possible 
toxicity of these substances is fragmentary, particularly is evidence lacking as to 
chronic toxicity. The employment of these agents in the processing of such basic 
foods as bread and bakery goods as well as other foods (such as ice cream, candy, 
peanut butter, etc.) could lead to the ingestion of considerable quantities of these 
materials of uncertain toxicologic action. Unless the complete harmlessness of 
these agents can be demonstrated beyond reasonable doubt, they should not, in 
the council’s opinion, be employed in basic foods. 

This from a nonofficial organization. Still other arguments have been 
offered to show that rat colonies of investigators testing the products 
under consideration had been overrun by infection, lung disease, or 
cannibalism, and that selected human subjects undergoing feeding tests 
experienced diarrhoea, itching, or other symptoms, and that all of these 


warning signals were meaningless so far as the promoters were concerned. 


We here are somewhat familiar with the length of time required to 
find out that one of our salt substitutes was unsafe, or that agene in 
flour could cause injury, or that DDT should not be used in dairy 
barns. Dr. Lehman has told us that it took 50 years to outlaw dulcin. 
These are old products with which we have had experience over a 
period of years. Our research efforts are all necessarily limited and 
cannot keep pace with the combined research programs of industry. 
It should be the function of industry to perform its own basic research 
to the satisfaction of the official agency and then to allow that agency 
sufficient time for the reaching of conclusions through its own con- 
firmatory research. 


Finally, our chief interests are safety and fraud prevention. I 
would suggest that we also continue to give serious thought to our 
time-honored standard foods. There is a place for special foods. The 
standard food should remain standard. This has not been a discussion 
of individual toxic substances which might find their way into foods 
by one route or another. Some of us may be willing to assume that 
every added substance permitted in foods as of this date is entirely 
safe. I have tried to bring to our minds something of what has already 
taken place, but this is not the end. It is only the beginning. Indus- 
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trial research will go on and on. There is no more remunerative 
channel through which a product may be dispensed than through food. 
This Association is the only official guardian of our food supply. My 
suggestions as to new chemicals in food are fourfold: (1) We must 
become concerned ourselves; (2) We must resist through narrow, 
single-meaning legislation or regulation; (3) We must require long- 
term demonstration of safety; and (4) We must develop consumer 


resistance. 


There have been two bits of wisdom uttered at this convention, 
among all the others, which I would like to repeat with hearty endorse- 
ment. The first was stated by Dr. Dunbar when he said in effect, 
“If the time ever comes when the Food and Drug Administration or 
any state bodies are to be used in the promotion of particular products, 
the primary purpose of our existence will have been defeated.” The 
second was stated by Mr. Marsh in the discussion of clean corn meal, 
when he said, “Keep the corn clean; don’t let the corn get dirty.””. These 


gems require no further comment. 


The warning we must all face is this: We will have much to 
answer for in the future if we do not begin to close the door now. 


Some of you have by this time some indication of how I personally 
feel about chemicals added to foods. In case there is any doubt, I shall 
tell you in the words of a famous New England statesman, “I’m 


ag’in it.” [The End] 


Notices of Judgment 
The Federal Security Agency has issued the following 
Notices of Judgment under the Federal Food, Drug, and 
Cosmetic Act; Foods Nos. 16301-16350, 16351-16400, issued 
November 1950; Drugs and Devices Nos. 3161-3180, issued 
November 1950, 3181-3200, issued December 1950. | 
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Organization and Operation 
of the Food and Drug 
Administration 


BY GEORGE P. LARRICK 


A CLEAR MAPPING OUT OF THE FRAMEWORK AND 
METHODS OF THE FOOD AND DRUG ADMINISTRA- 
TION AND OF HOW THE VARIOUS DIVISIONS WORK 





HE FOOD AND DRUG ADMINISTRATION is a separate 
! bureau in the Federal Security Agency. It is a small govern- 
mental organization employing a total of only 1,062 people. This 
includes the scientific staff, inspectors, the clerical force, laboratory 
helpers, and others. Of this total, 649 are technically trained, and of 
these, 241 are food and drug inspectors. The organization is divided 
into a Washington staff and a field staff. Four hundred and nineteen 
employees are stationed in Washington and 643 are in the field. 

The principal responsibility of the Administration is the enforce- 
ment of the Federal Food, Drug, and Cosmetic Act, but it is also 
responsible for the administration of the Federal Caustic Poison Act, 
the Federal Import Milk Act, the Filled Milk Act, and the Tea 
Importation Act. 

The offices of the Commissioner and Associate Commissioners are 
manned by a Commissioner, Deputy Commissioner, two Associate 
Commissioners, and their staffs. In these offices decisions are made 
as to whether or not seizures, prosecution, and injunctions recom- 
mended by the field staff will be approved. The duties of this per- 





Presented at the New York University School of Law, 
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sonnel also include a wide variety of general supervisory administrative 
tasks, including such matters as budget and finance, personnel, and 
new legislation. One of the most important functions is an advisory 
service through consultation and correspondence with manufacturers 
who wish to learn the law’s application to their products. 


The Division of Field Operations is directly responsible for super- 
vision of the field force. It maintains the day-to-day contacts with the 
field organization and must see to it that the acts are enforced uni- 
formly throughout the United States. It prepares and conducts training 
programs for the field force. This Division includes a total of eight 
professional people, all of whom have had extensive experience in the 
field either as chemists or inspectors. Quite naturally, the nature of 
their duties requires them to visit the various field offices at frequent 
intervals. 

The Division of Program Research is responsible for preparing 
programs of operations covering each type and kind of commodity 
subject to regulation. It assembles statistical and other information 
concerning the various food, drug, and cosmetic industries and evaluates 
the likelihood and seriousness of violations. Based on this informa- 
tion, and after a study of the size of the industry in each of our field 
districts, it determines the approximate number of man hours to be 
spent in investigations in each of these industries. Its planning is the 
keystone upon which are built plans designed to guarantee that all 
segments of a nation-wide industry will receive the same proportionate 
amount of regulatory attention. 


The Division of Regulatory Managerhent is also staffed with 
technically trained people. Its task is to collect and assemble the 
(Continued on page 46.) 
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factual evidence acquired in preparation for trial of contested cases. 
It directs the development of evidence designed to lead to precedent- 
establishing court contests to interpret the law. In the enforcement 
of the Food, Drug, and Cosmetic Act, complex scientific evidence is 
almost invariably required. Since the statute covers such a wide 
variety of different commodities, the factual evidence necessary for 
presentation in court covers the sciences of chemistry, pharmacology, 
bacteriology, medicine, veterinary medicine, microscopy, nutrition, and 
others. It is imperative that when the factual side of a lawsuit is 
presented it be carefully expressed so as to be easily understood by 
attorneys, lay juries, and judges. This office, of course, maintains a 
close relationship with our General Counsel’s Office, and through it 
with the various United States attorneys throughout the country. 

The Division of State Cooperation has as its primary responsibility 
close cooperation with state and local food and drug enforcement 
officials. They meet frequently with these officials, The principal 
objective is to prevent unnecessary duplication and to bring about, as 
nearly as possible, uniformity of enforcement by the national and local 
food and drug officials. This office also has responsibility for making 
recommendations as to what foods should be standardized. In dis- 
charging this obligation, it works closely with local food and drug 
officials and with the field staff of the Food and Drug Administration. 

The Division of Business Operations is concerned broadly with all 
phases of housekeeping. It prepares budgets, maintains fiscal records, 
and discharges various responsibilities having to do with personnel. 
It also furnishes information to the public relative to the Food and 
Drug Administration. 

The divisions we have mentioned all have responsibility in man- 
agement and operations. In addition, our Washington staff includes 
a number of scientific divisions. The chiefs of these eight technical 
divisions advise the Food and Drug Administration as to the scientific 
facts within their provinces. Each of them determines the Adminis- 
tration’s policy within his respective field. Laboratories are maintained 
where research is conducted, which is designed to develop new or 
improved methods of analysis of foods, drugs, or cosmetics. It is their 
responsibility to keep currently abreast of technical changes in the 
industries and to keep informed about scientific advances within their 
respective scientific fields. In addition to the research which they 
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conduct, a number of them make examinations of individual samples 
where the nature of the tests to be made is such that we are not 
equipped to do it in the field laboratories. 

The Division of Medicine determines the medical policy of the 
Food and Drug Administration in such fields as the therapeutic value 
of drugs and devices. It determines the safety of these commodities 
and discharges a wide variety of responsibilities to implement the 
enforcement of the Act with respect to drugs and therapeutic devices. 

The Division of Food devises physical and chemical methods to 
determine the identity and quality and to detect adulteration of 
foods, This division plays a large part in formulating the evidence to 
be presented by the government at food-standards hearings. 

The Division of Microbiology is staffed with bacteriologists and 
microscopists. They develop the bacteriological and microanalytical 
methods for detecting filth and decomposition in foods and drugs. 
They have a large project dealing with food poisoning. They are 
leaders in many phases of sanitation control. One of their routine 
tasks is to test hundreds of samples of drugs intended for injection and 
of sutures used to close wounds after operations to determine whether 
or not these materials are free from living bacteria. 

The principal responsibility of the Division of Antibiotics is the 
certification of penicillin, streptomycin, aureomycin, chloramphenicol, 
and bacitracin. It conducts research of new antibiotics and discharges 
a number of related responsibilities. 

The Division of Cosmetics is responsible for the development of 
methods for the examination of cosmetics generally, and in addition 
maintains a laboratory where all coal-tar colors used in foods, drugs, 
or cosmetics are certified before they can be legally employed. 

The Division of Pharmacology maintains one of the largest labora- 
tories of this type in the world. Its duties involve the assay of certain 
drugs and glandular products by tests on animals. It determines the 
toxicity of ingredients of foods, drugs, and cosmetics and certifies each 
batch of insulin before it can legally be sold. 

The Division of Nutrition develops methods of vitamin assay and 
other methods pertaining to the nutritive quality of foods and drugs. 
It routinely conducts the tests for vitamins and other nutritional 
factors which must be determined through tests on animals. 
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Quite recently a new division was formed. The Division of 
Pharmaceutical Chemistry was formerly a section of the Division of 
Medicine. The growing importance of the work for which it is 
responsible caused it to be made into a separate division, The prin- 
cipal tasks assigned include the development of chemical and physical 
methods for testing drugs and the routine analysis of many samples 
which the field staffs are not equipped to conduct, It tests, for example, 
the accuracy of clinical thermometers and the strength of surgical 
sutures. It serves as the Administration’s adviser in the broad field 
of pharmaceutical chemistry. 


For the purposes of enforcement of the laws charged to the Food 
and Drug Administration, the country is divided into 16 field dis- 
tricts. Each of these district offices maintains a laboratory and an 
inspection staff. In addition to the district laboratories themselves, 
three other small laboratories were established in cities within the 
district territory. In 39 other cities one or more resident inspectors 
are assigned; they work under the direction of the district offices. 
Thus the Food and Drug Administration has offices in 58 cities 
scattered throughout the United States. Most of the approximately 
60,000 samples of foods, drugs, cosmetics, and caustic poisons collected 
annually are examined in the 19 field laboratories. 


Operation 


Obviously this paper must deal only generally with the operation 
of the Food and Drug Administration. The broad responsibility of 
enforcing the Federal Food, Drug, and Cosmetic Act can be subdivided 
into a number of headings. The broadest single task involves routine 
enforcement operations. Let us take for example a problem that 
became acute as meat prices rose. This involves the sale of horse 
meat as beef. 


When it became apparent from reports received from our field 
offices that a regulatory program of nation-wide scope should be 
developed in this field, the Division of Program Research compiled the 
background data upon which such a program could be prepared. Its 
first task was to record precisely the responsibility of the Bureau of 
Animal Industry of the United States Department of Agriculture, as 
contrasted with the responsibilities of the Food and Drug Administra- 
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tion. The program from then on was prepared in consultation with 
that Bureau. This was to prevent duplication of effort. For example, 
factory inspections under the Food, Drug, and Cosmetic Act would 
not be made of plants under constant supervision of the Bureau of 
Animal Industry. We would seek to acquire information concerning 
meat products after they had passed from under the Bureau of Animal 
Industry’s supervision. The plan did, however, provide for caretal 
attention to all plants where horse meat might be prepared, but which 
were not under Bureau of Animal Industry inspection. The program 
listed all plants licensed to prepare horse meat. It required the field 
districts to obtain information concerning the disposition of the output 
of these plants; it provided for careful inspection of each of the 200 
processors of horse meat not under Federal inspection. Since these 
plants were mostly slaughterhouses not in interstate commerce but 
frequently operating under local or state inspection, the plan provided 
for consultation and cooperation with the local officials. The plan then 
continued in detail to inform the districts just what part they were to 
play in the program, the objective being to make a nation-wide survey 
to detect the sale of horse meat as beef. 


Under this nation-wide plan, the responsibility for seeing to it that 
there is uniform compliance in each of the 16 districts becomes the 
responsibility of the Division of Field Operations. Each district pre- 
pares its own work plan which contains complete details as to what 
work should be done, when it should be done, how much should be 
done, and who should doit. The plans are reviewed in advance, and as 
the program continues, in the Division of Field Operations. 


The laboratory test designed to determine whether or not a par- 
ticular sample is horse meat or beef must be done by serological means. 
Our field laboratories are not equipped to make tests of this sort. All 
the samples, therefore, are sent to the Division of Antibiotics where 
the necessary determinations are made. If the sample is found to be 
violative, a seizure is made. The recommendation originates in the 
district within which the sample is collected. The factual evidence 
proving interstate commerce, physical exhibits such as labeling, and 
the laboratory results are reviewed in the office of the Associate Com- 
missioners, If the facts warrant, the case is referred to the General 
Counsel who, if he finds the case to be legally sound, transmits it to the 
Department of Justice. The United Statés Attorney’s office prepares 
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a libel, it is signed by the court, the clerk prepares a monition, and the 
marshal proceeds to where the goods are physically and serves a docu- 
ment entitled “From the President of the United States: Greetings.” 
The horse meat at this stage comes into the custody of the United 
States district court. 


If a contest appears likely, it becomes the responsibility of the Divi- 
sion of Regulatory Management, working with the district office 
involved, to prepare the factual side of the case for trial. The General 
Counsel’s Office takes these facts and working with our Washington 
and field people places in the hands of the United States attorney what 
amounts to a fact-and-law trial brief. 


This same general pattern is followed where injunctions or criminal 
actions are involved. This pattern is in general the outline of pro- 
cedures employed in our operations leading to the development of 
cases in court. 

The operation of the Food and Drug Administration includes 
many other activities. For example, the statute authorizes packers of 
sea food to apply for a voluntary supervisory inspection service. We 
maintain inspectors who continually supervise production in a number 
of plants producing canned oysters and canned shrimp. In the case of 
these canned sea foods all stages of production are witnessed by Food 
and Drug inspectors, and the final product is examined before the 
cans are entitled to bear the legend “Production Supervised by United 
States Food and Drug Administration.” 


A somewhat different type of certification system deals with 
insulin, penicillin, and a number of other antibiotics. Here the plants 
are inspected at rather frequent intervals but an inspector is not main- 
tained in the plant. Instead, a sample from each batch must be sub- 
mitted to our Washington laboratories and passed before the batch 
can legally be shipped. A similar certification system deals with all 
the coal-tar colors permitted for use in foods, drugs, and cosmetics. 
These services aie maintained by a fee system and are self-supporting. 

An important phase of the operation of the Administration is the 
acquisition of evidence designed to culminate in the issuance of food 


standards. Our field staff plays a large part in visiting hundreds of 
plants and interviews many experts and consumers before a proposed 
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standard is announced. Staff members learn what the usual practices in the 
industry are and what the consumer understanding of a product is and 
thus ascertain what would be an acceptable proposed standard. The 
results of their investigations and analyses are later introduced into 
evidence at the hearing, to be considered with the evidence of other 
interested parties in the formulation of the final standard. [The End] 


Illinois Margarine Law 


Our law requires the distinct labeling of margarine sold 
| in package form, Since 1897, Illinois has also prohibited the 
sale of margarine in colored form, and limited its use in state 
institutions to 25 per cent of their food fat needs. Most of the 
states which had laws similar to Illinois’ have repealed them. 


= wF @ 


The repeal of this law would leave intact ample state and 
Federal laws to protect the consumer. Margarine would have 
to be distinctively labeled to avoid confusion with butter. 
Hence I urge the General Assembly to repeal the laws prohibit- 
ing the sale of margarine in colored form and restricting its use 
in state institutions (Inaugural Address and Message of Adlai 
E. Stevenson, Governor of Illinois, January 3, 1951). 
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The Association 


of Food and Drug Officials 





BY WILLIAM F. REINDOLLAR 


A LOOK-BACK TO 1897—FOUNDING DATE OF THE ASSOCIA- 
TION—GIVES THE AUTHOR MATERIAL FOR THE HISTOR- 
ICALLY SIGNIFICANT HIGHLIGHTS RECOUNTED HERE. A 
LOOK TO THE FUTURE FINDS THE GROUP STILL BAT- 
TLING FOR CONSUMER HEALTH AND FAIR DEALING . 





presidential address if you will, appear to be a firmly estab- 

lished tradition in this as well as many other associations. 
The value of such a prologue to the success of a meeting is a question 
I do not propose to debate, but I will content myself by adhering to 
custom, A former officer, standing in this place, has said that a presi- 
dential address “may be upon any subject within the range of common 
decency, and of any length the author may choose to make it—also 
within the range of common decency.” Many may disagree with such 
a premise, and it is almost certain that there will be little unanimity 
of opinion as to what constitutes “common decency.” In any event I 
shall try to be sufficiently conservative in both respects to avoid 
antagonizing too many of you; at my age I cannot afford to lose friends. 


C) rss REMARKS of some sort, dignify it by the name of 


With your indulgence I would like to review a few of the high- 
lights in the annals of our Association and perhaps to indicate some of 
its future activities. No attempt to present a complete story is con- 
templated. The history of this organization should, and some day 
may be written, but this is not a task for me. In this presentation I 
have endeavored to select items that may be interesting, amusing, or 
historically significant. 
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On August 25, 1897, representatives from 10 states (Colorado, 

Connecticut, Georgia, Massachusetts, Michigan, Minnesota, New York, 
Ohio, and Pennsylvania) met at Detroit, Michigan: 
... for the purpose of forming a national Association, in which, and at which, the 
perplexing questions involved in enforcing the dairy and food laws of the different 
states might be discussed and mutual aid rendered with the end in view of pro- 
ducing, as nearly as conditions and laws would permit, uniformity of action in 
the enforcement of such laws. 

The name of this organization appearing in the original constitu- 
tion was “The Association of State Dairy and Food Departments.” In 
Portland, Oregon, in 1902, the title was slightly modified by the inser- 
tion of the words “and National” after “State,” and in 1912, when a new 
constitution was adopted, it became “The Association of American 
Dairy, Food and Drug Officials.” With the exceptions of the addition 
of the words “of the United States,” which occurred somewhere in the 
middle twenties, this title remained unchanged until 1938, when the 
word “Dairy” was deleted and the present name, “Association of Food 
and Drug Officials of the United States,” appeared. These various 
titles are of interest to us because they illustrate several facts: (1) that 
our Association was originally an organization of states; (2) that 
national participation was a later development; (3) that when state and 
Federal legislation included the control of drugs, this responsibility 
was duly recognized and accepted by the Association. 





Reprinted from the Quarterly Bulletin of the Association of Food and Drug 

Officials of the United States, October 1950. The article was given as the 

presidential address of the 54th Annual Conference of the Association of Food and 
Drug Officials of the United States at Galveston, Texas, June 11-15, 1950. 


THE AUTHOR IS CHIEF, BUREAU 

OF CHEMISTRY AND DIVISION OF 

INDUSTRIAL HEALTH, MARYLAND 
STATE HEALTH DEPARTMENT 
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Purposes of Association 


A study of the purposes of the Association as expressed in its 
various official documents throughout the years is of even greater 
interest, for not only does it demonstrate a constant and sustained 
effort toward an original goal, but illustrates also, through the con- 
tinued pursuit of these objectives, the awareness of the membership 
of their fundamental importance in maintaining a program of maxi- 
mum benefit to the consumer and to those industries willing to cooperate 
in promoting consumer health and welfare. What are these purposes 
or goals which have motivated the activities of our Association for 
more than half a century? As set forth in the constitution of 1897, 
they were: 
te to promote and foster such legislation as would tend to protect public 
health and prevent deception in the manufacture, sale and use of dairy, food 
and other products intended for human consumption—also to promote uniformity 
in legislation and rulings relative to the dairy and food laws by developing an 
acquaintance tending to harmonize the interests represented by those charged 
with the enforcement of such state laws. 

As presented in the January 1950 issue of the Association’s 
Ouarterly Bulletin, they are : 

; to promote and enforce the enactment of uniform laws and the enforcement 
of all laws effective for the protection of the public health and prevention of 
fraud and deception in the production, manufacture, distribution and sale of foods, 
drugs, cosmetics, and therapeutic devices, to secure the adoption of uniform 
administrative procedure, and to encourage cooperation with respect to the en- 
forcement of Federal, state, district, county, and municipal laws and regulations 

A comparison of these two statements shows that, apart from a neces- 
sary expansion to include additional fields of control and political 
subdivisions, our objectives remain essentially unchanged. 


Topics of Discussion 


What topics have occupied the attention of our membership in the 
past? What have been their reactions to the various problems in food 
and drug control that have confronted them throughout the years? 
Have these problems been recognized, accepted, and a definite position 
in defense of consumer welfare been taken, or has the Association been 
willing to maintain a noncommittal neutrality and accept whatever the 
efforts of other groups might succeed or fail in obtaining? To answer 
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these questions in detail would require a presentation much longer than 
I would care to give or you to listen to. Let us, however, through the 
medium of past records sit in on some of the bygone meetings and 
perhaps we may then be able to draw our own conclusions. 

The year is 1902, and our group is meeting in Portland, Oregon, 
the beautiful city of roses. Among the items discussed are: Adulterated 
Coffee, The Use of Antiseptics and Coloring in Foods, and the need for 
a “United States Food Pharmacopoeia.” These topics, interesting 
though they are, however, are subordinated to one important matter 
which appears to dominate the entire conference: the pressing need 
for a national food law. Although it is nearly five years before such 
a law will become an operating reality, we find that the Association 
has not only devoted much discussion to this matter but has actually 
formulated and published a proposed “National Food Law.” As an 
evidence that characteristic human failings beset our predecessors 
very much as they do us today, we note in the proceedings the follow- 
ing solemn statement: 


It has been ascertained that the Constitution and By-Laws as adopted by 
this Association have been lost or misplaced and it is recommended that a 
committee be appointed by the President to prepare a new Constitution and 
By-Laws, to report before the final adjournment of the Convention and to be 
adopted by this Convention unless the original Constitution and By-Laws be found. 


Passing on to 1908, we find the Association convening on Mackinac 
Island, the land made biochemically historic by the gastric researches 
of Beaumont on the Indian Alexis St. Martin. The Federal Food and 
Drugs Act has now been operating for a year and a half, and we find 
a resolution: 

That this Association hereby authorizes and directs the present president of 


the Association to appoint a committee of seven of which he shall be the chairman 
to prepare a model state food bill. 


In other resolutions the Association “reaffirms its allegiance to the 
principle of uniformity in food laws”; “is unalterably opposed to the 
bleaching of flour by the oxides of nitrogen or other chemicals” ; and 


is convinced that all chemical preservatives are harmful in foods and that all 
kinds of food products are and may be prepared and distributed without them, 
and pledges its best efforts to use all moral and legal means at its disposal to 
exclude chemical preservatives from food products. 


Nineteen hundred and twelve finds our group again on the west 
coast, this time in the city of Seattle. Discussions and papers include, 
“The Public Press as an Agency in the Pure Food Cause,” “The 
Necessity for Drug Control,” Creamery Inspection, Composition of 
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Mince Meat, Formic Acid in Food Products, Interpretation of Vinegar 
Analysis, and the proper arrangement for a food laboratory. At the same 
time the Association by resolution: (1) deplored the United States 
Supreme Court decision that the provision of the Federal Food and 
Drugs Act did not apply to false and exaggerated claims for efficiency 
of patent medicines, and recommended amending the law to correct 
this deficiency ; (2) favored the amending of the Federal Act “to compel 
the branding of the weight or measure upon all packages of food . . .”; 
and (3) affirmed its adherence “to the basic principle that the burden 
of proof of the harmlessness of substances used in foods should rest 
with the manufacturer.” 

At its eighteenth convention in Portland, Maine, we learned, 
through appropriately drawn resolutions, that our Association (1): 


vigorously condemns the existing practice involving the addition to food 
of a small or inappreciable amount of any substance where such addition is 
obviously for the purpose of naming the substance upon the label, or otherwise 
to the end of imparting a value which is fictitious . . . ; 
and (2): . 
: earnestly favors the establishment of uniform regulations in the various 
states, and where necessary, the enactment of additional and uniform statutes, 
that will more effectively apply the principles and requirements of our food 
control laws to hotels, restaurants, cafes and all public eating places to the end 
that the use of all adulterated foods may be prohibited. 


The plea for “uniform laws and regulations to establish more effec- 
tive control” set forth in the latter resolution appears to be a matter of 
deep and continued concern to the membership; reference is made to 
it again and again in the succeeding conferences. 

The 1916 conference in Detroit is noted principally because of a 
paper presented at this meeting by a then relatively unknown biochemist 
on a subject whose future significance could scarcely have been forseen 
at the time. Today that subject is responsible for some of our most 
difficult current control problems, while its author is recognized as one 
of the world’s outstanding experts in the science of nutrition. The 
whole field of enrichment, with its attendant industrial, laboratory, and 
regulatory aspects, began for the food and drug control official when 
this first paper on vitamins, entitled “Malnutrition Through Errors in 
the Combination of Foods” was presented by Dr. E. V. McCollum. 

In 1920, 1921, and again in 1922, the food and drug officials 
endorsed the various slack-filled package measures that were proposed 
in those years, and by pointed resolutions urged their adoption. 


January, 1951 





Page 56 Food Drug Cosmetic Law Journal 








GATOS 


eee? 








; 
& 
i 








At the twenty-ninth conference held in Denver, in 1925, the Associa- 
tion, “in view of the extensive use and possible menace to health 
attendant upon the present distribution and sale of certain forms of 
preparations designed for use as cosmetics,” urged, “that steps in the 
direction of control by securing appropriate legislation should be 
taken”; and to implement this matter a committee was appointed to 
study the subject and make such recommendations as might be necessary. 
That committee, in its report the following year in Washington, D. C., 
presented “A Bill to Regulate the Manufacture, Distribution, Sale and 
Commercial Use of Cosmetics,” probably the earliest regulatory measure 
to be developed for these items, and which antedated Federal control 
by 13 years. Briefly this bill: banned the manufacture, distribution, 
sale, or commercial use of adulterated and/or misbranded cosmetics ; 
defined the term cosmetic ; described what constituted adulteration and 
misbranding; and recommended provisions for enforcement, penalty 
and regulations, to name a few. It is interesting to compare the early 
definition of cosmetic as: 

any substance or combination of substances . . . for use externally or by 
direct application for embellishing, cleansing, perfuming, conditioning or other- 
wise improving the appearance of the skin, lips, eyes, hair, nails or teeth of the 
human hody... 
with the more comprehensive one appearing in Section 201 (i) of the 
present Food, Drug, and Cosmetic Act. 


The thirty-first conference was held in West Baden Springs, 
Indiana, and it was there on October 13, 1927, that the Association 
formally adopted its first model Uniform Food and Drug Law. This 
bill, while not as comprehensive and effective with regard to consumer 
protection as some of its successors, or the more recently enacted Fed- 
eral and state laws, represented a marked improvement over the Wiley 
Act of 1906 and the similarly patterned state statutes. 


The years 1928, 1929, and 1930, found the Association earnestly 
urging the passage of an amendment to the Food and Drugs Act for 
the purpose of controlling deceptive and slack-filled packages. Topics 
given special consideration in those days included medical mail order 
schemes, local meat inspection, vitamin content of foods and its effect 
on food laws, the rapidly developing spray residue problem, and the 
sanitation of roadside food-dispensing stands. 
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Following the depression of 1929 and the bank closings of the 
early thirties, evil days fell upon the Association. Its funds were 
impounded, the membership fell off, and for several years no proceed- 
ings were printed. From what we can learn through incomplete and 
unpublished records, however, the campaign for protecting consumer 
health and welfare continued unabated, regardless of handicaps or 
trying circumstances. Two resolutions emanating from the Milwaukee 
conference of 1934 will illustrate this point and are, to wit: 

(1) That we record anew our adherence to the ideals which should guide 


all who serve their fellows in the promotion of sanitation, purity and wholesome- 
ness in the manufacture, distribution and sale of dairy, food, and drug products; 


(2) That we declare for the enactment by the Congress of the United States 
of Pure Food and Drug Legislation which will cure defects in the existing Food 
and Drug Laws and afford control of certain flagrant abuses not adequately 
provided for by the present National Act. We have special and particular ref- 
erence to fraudulent advertising, the manufacture and sale of poisonous and 
injurious cosmetics, and the insufficient, indefinite, misleading or untruthful 
labeling of any food or drug product. 

The 1936 conference was held in Miami and is remembered for two 
acts of signal importance to the Association. It was at this meeting 
that the Model Uniform Law embracing foods, drugs, devices, and 
cosmetics was adopted and distributed; it was here that the decision 
to publish a Quarterly Bulletin containing, among other things, papers 
presented at the national Association and at the various sectional and 
local conferences was made. The Quarterly Bulletin, in spite of numer- 
ous financial and other difficulties, including the exigencies of war, has 
survived and furnishes us a continuous record from 1937 to the present. 
With this record readily available, there is little need to recount or 
review the efforts in behalf of public health and consumer welfare made 
by our Association in these years. Certainly the more recent ones are 
known to all of you. The support given to the Federal Food Standard 
Package Bills of 1941-1942, and to the bill requiring the coloring of 
insecticides and fumigants in 1943; the action favoring compulsory 
pasteurization of milk and cream used in producing cheese and other 
dairy products; the very definite actions taken in support of the Miller 
Amendment in 1947, and in opposition to the Moore Amendment of 
1948; and to the dismemberment proposal of the Hoover Commission 
and of H. R. 4203 in 1949, are too familiar to everyone to require any 
comment at this time. 
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Dynamic Role of Association 


From the foregoing, it appears quite evident that the role of our 
Association in the promotion of better health and of fair dealing for 
the consumer, has been a dynamic rather than a static one. Although 
some causes were championed that time has revealed to be not entirely 
valid, and some positions defended that were later found to be incom- 
pletely tenable, what errors occurred have invariably been made in the 
interest and for the protection of the consumer. The history of our 
Association has been one of leadership, and of achievement through 
action, rather than docile acceptance of the status quo. Its record 
through the last half century has been not only honorable but impres- 
sive. In an era characterized by unprecedented progress and accom- 
plishment, it has played a deep and significant role. Born at a time when 
public protection against the multitudinous crimes of adulteration and 
misbranding was negligible, it not only witnessed, but participated in 
the sustained effort that has resulted in our high level of efficiency today. 


A Look to the Future 


3ut what about the future? Must we assume in the light of all 
this progress that the major portion of our work is accomplished and 
that henceforth our Association will operate in a sphere of diminished 
usefulness? My own opinion is that the reverse of this is true. 
Progress in food technology and in pharmaceutical and cosmetic 
development will not only of themselves pose problems, but will 
undoubtedly be attended by increased skill of the unscrupulous in the 
manipulation of these advances for the benefit of themselves and to 
the detriment of the consumer. The old hazards to the public’s health, 
esthetic sense, and purse may change in form with time, but will 
always remain, and will always require combatting. In future years. 
when these now unseen problems need to be faced and solved, I am 
confident that we shall find the Association of Food and Drug Officials 
of the United States in the thick of the fray battling, as always, in the 
interest of consumer health and consumer fair dealing. [The End] 
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In the October issue of the Food 
Drug Cosmetic Law Journal, we pub- 
lished the paper read before the Food 
and Drug Division of the American 
Bar Association by Mr. Charles A. 
Adams, C. B. E., F. R. I. C., Barrister- 
at-Law, and Director of the Food 
Standards and Labeling Division of the 
Ministry of Food, London. 


A year ago, an official report of the 
first four years’ administration of the 
Defense (Sale of Food) Regulations, 
1943, by the Food Standards and La- 
beling Division was published by the 
Ministry. Readers will be glad to have 
this report as a supplement to Mr. 
Adams’ paper, and we gratefully ac- 
knowledge our thanks to the Ministry 
of Food and to His Majesty’s Station- 
ery Office for permission to reprint it 
in the Journal. 


Part I. Introduction 


1. In four years the Ministry of 
Food has not only secured the elimina- 
tion of scores of misleading names and 
descriptions of foods, but has achieved 
a fundamental change of outlook in 
food advertising and labeling. With the 
cooperation of the traders concerned, 
there has been a complete revolution in 
the labeling of prepacked foods. The 
purchaser of such goods is now given 
an indication of their true nature, while 
for many foods legal standards have 
been prescribed, or agreed definitions 
established, which give further protec- 
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tion to the purchaser as to the quality 
of the food he buys. 


Revision of Food Laws recommended in 
1934 


2. 1: was in 1934 that a Departmental 
Committee appointed by the Minister 
of Health reached the unanimous con- 
clusion that “the law relating to the 
composition and description of articles 
of food should be altered so as to en- 
able definitions or standards to be pre- 
scribed or declarations of composition 
to be required.” This Committee drew 
particular attention to the misleading 
nature of some food advertisements and 
food labels, saying in their Report that 
“The main thing to be aimed at, is that 
the public should know what they are 
getting.” 

3. Accordingly, in the Food and 
Drugs Act, 1938, not only were powers 
given to the Minister of Health by Sec- 
tion 8 to make Regulations dealing with 
the composition and labeling of foods 
but Section 6 made it an offense to give 
with any food a label or publish any 
advertisement which falsely describes a 
food or which is otherwise misleading 
as to its nature, substance or quality. 
The Food and Drugs Act, 1938, how- 
ever, applied in its entirety only to Eng- 
land and Wales and did not come*into 
force until October 1939. Since the 
Ministry of Food had been set up on 
the outbreak of the war, no regulations 
were made by the Minister of Health 
under Section 8. Few cases of mislead- 
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ing labels or advertisements were pros- 
ecuted in the courts under the new 
Section 6, and it became obvious as the 
war went on that the Act as then en- 
forced by local food and drugs authori- 
ties was not adequately protecting the 
public from misleading food labels and 
advertisements and, in particular, from 
misleading claims as to the nutritional 
or dietary value of foods. 


The Minister of Food made responsible 


4. In November 1943, therefore, the 
government decided to make the Min- 
ister of Food responsible for the pro- 
tection of the consumer against false 
and misleading descriptions and for ex- 
ercising the powers given to the Min- 
ister of Health to make regulations 
dealing with the composition and la- 
beling of foods. A White Paper on 
“The Labeling and Advertising of Foods” 
(Cmd. 6482, 1943) was published an- 
nouncing this, and Section 6 and Sec- 
tion 8 of the Food and Drugs Act were 
substantially re-enacted as Regulations 
1 and 2, respectively, of the Defense 
(Sale of Food) Regulations, 1943 (S. R. 
& O. No. 1553). These Regulations 
applied equally to Scotland and North- 
ern Ireland. 

5. Within the Ministry of Food, a 
Food Standards and Labeling Division 
was set up to administer the Regula- 
tions and the Labeling and Standards 
Orders to be made under them. It was 
decided that, in view of the detailed na- 
ture of the legislation, the Division should 
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undertake to advise manufacturers and 
prepackers as to their labels and in 
this way secure the cooperation of the 
traders concerned in the elimination of 
misleading descriptions and the adop- 
tion of improved labeling practices. 

6. The Division has paid particular 
attention to the work of the Federal 
Security Agency Food and Drug Ad- 
ministration of the United States, of 
the Department*of National Health and 
Welfare, which is responsible for the 
administration of the Food and Drugs 
Act in Canada, and of similar govern- 
ment organizations in the Common- 
wealth. The fullest information has been 
made available to the Ministry by these 
Authorities, which has enabled the Di- 
vision to formulate its policy for the 
protection of the consumer on lines which 
are in accord with the best international 
practice. 

7. The Division’s work may conven- 
iently be reviewed under four headings: 

(a) Preventing the use of misleading 
labels and advertisements; 

(b) Controlling food labels; 


(c) Regulating the composition of 


food; and 

(d) Enforcement. 

At the head of each part is a note of 
the changes in the law which were in- 
troduced in the regulations; and it is 
desirable at this stage to emphasize the 
distinction between the general prohi- 
bition on all false descriptions and mis- 
leading labels and advertisements in 
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Regulation 1 and the specific require- 
ments of the Labeling of Food Order. 
This Order provides a general frame- 
work within which provision can be 
made for detailed labeling requirements 
which are found to be necessary for the 
better information or the more effective 
protection of the purchaser. At present 
the main provisions relate to the label- 
ing of foods which are prepacked, i.e., 
packed in advance in a container or 
wrapper for retail sale, but Articles 4, 
5, and 6 apply to all labels whether or 
not the food is prepacked, while Arti- 
cle 5 also contains special requirements 
as to advertisements in which vitamin 
or mineral claims are made. 


Part II. Preventing the Use of Mis- 
leading Labels and Advertisements 


(Administration of Regulation 1 of the 
Defense (Sale of Food) Regulations, 
1943) 


Note as to changes in the law: 

(a) It was made clear that mislead- 
ing claims as to the nutritional or dietary 
value of a food contravened the Regu- 
lations. This focusing of attention on 
the exaggerated and often quite unjusti- 
fied nutritional claims which were to 
be found in prewar advertising has en- 
sured that the public is not deceived as 
to a food’s nutritional value, at a time 
when it is essential to make the utmost 
use of a restricted national diet. 

(b) It was specifically provided that 
the fact that a label or advertisement 
includes an accurate statement of the 
composition of the food should not pre- 
clude a court from holding that the food 
had been falsely described or that the 
label or advertisement was misleading. 
This was particularly necessary in an- 
ticipation of Article 2(3) of the Label- 
ing of Food Order, which requires that 
in general the label of a prepacked 
food must include a statement of in- 
gredients. 

(c) The definition of food was altered 
to include any substance which is used 


Page 62 


as food for human consumption even 
though it is also capable of being used 
as a medicine. This was necessary to 
bring in the many borderline cases of 
quasi-medicinal foods and drinks, the 
nutritional or dietary value of which 
was often exaggerated. 


(d) The display of any misleading 
label with any food exposed for sale 
was made an offense and it is no longer 
necessary to produce evidence of an 
actual sale. 


8. As soon as the Defense (Sale of 
Food) Regulations were made, local 
Authorities lost little time in bringing 
to the notice of the Ministry examples 
of misleading descriptions which they 
were reluctant to challenge in the courts, 
either because the names were in com- 
mon use or because the products in ques- 
tion, being manufactured or sold in 
accordance with licenses issued under 
various control orders, the descriptions 
appeared by inference, though not in 
fact, to have been approved by the Min- 
istry of Food. 


9. Two typical cases may be men- 
tioned. The Ministry, after consultation 
with the manufacturers, secured the re- 
moval from the labels of custard pow- 
ders of any suggestions that the product 
contained eggs or cream. In another 
case reported by a local authority the 
manufacturers agreed with the Minis- 
try to stop describing as “starch-re- 
duced” bread with a relatively small 
proportion of protein added. Exception 
was also taken to any suggestion that 
such bread was “slimming.” 


10. Whenever a label or advertise- 
ment which might be regarded as mis- 
leading was brought to the attention of 
the Ministry, whether by a Food and 
Drugs Authority or otherwise, the mat- 
ter was taken up directly with the trader 
concerned or with the appropriate trade 
organization. The cooperation of or- 
ganizations has been of the greatest 
assistance to the Ministry in this work 
and the trade has shown the greatest 
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readiness to conform to the new prin- 
ciples of honest labeling and advertis- 
ing which have been established. 


A general review of food labels 


11. Steps had already been taken to 
remove misleading names and descrip- 
tions from the labels and advertise- 
ments of all products sold as food 
substitutes when they were required to 
be licensed under the Food Substitutes 
Control Order, 1941 (now rescinded). 
“Egg Powder” and “Egg Substitute” 
for instance had been considered mis- 
leading names for colored baking pow- 
der and the trade had agreed to rename 
the product “Golden Raising Powder.” 


12. To ensure that foods which the 
Minister of Food licensed to be manu- 
factured, prepacked or distributed were 
properly labeled, it was decided that 
the Ministry should review the labels 
of all such foods. While each manu- 
facturer was advised individually as to 
his labels, both as to the Regulations 
and as to compliance with the Labeling 
of Food Order, this review enabled 
questions of general principle as to the 
labeling of foods of a particular class 
to be discussed with representatives of 
the trade, with a view to establishing 
codes of practice to ensure that the la- 
bels and advertisements of the foods in 
question were not misleading. 


Codes of practice 

13. These codes of practice represent 
agreement between the Ministry and in- 
formed trade opinion as to what de- 
scriptions and standards of identity are 
appropriate for particular classes of food. 
The codes have not the force of law but 
having been adopted after consultations 
with the trade are generally accepted 
by manufacturers. They have done much 
to protect the consumer from being 
misled, without subjecting the manufac- 
turer to rigid detailed legislation. A 
large number of foods have been cov- 
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ered in this way. Others are still under 
consideration. 


Misleading descriptions which have been 
eliminated 


14. Some of the labels in use must have 
dated back to the end of the last century 
when quite unjustifiable claims were 
made for many widely advertised foods. 
Here are a few examples of the more 
meretricious descriptions: Common salt 
was described as “a food in itself.” A 
gravy thickener, consisting of flour, salt, 
and coloring, was “one of the finest and 
most useful foods ever invented by man,” 
while another similar gravy powder was 
falsely described as having “all the B 
vitamins.” “Phosphates for the teeth 
and bones, and iron for the blood” said 
the label of one cereal breakfast food, 
while a dried herbs’ label claimed “Vita- 
mins A, B, and C.” Some of the most 
highly imaginative claims were found 
on the labels of foods consisting pri- 
marily of flour, such as “infants in the 
last stages of emaciation are quickly re- 
stored to health,” “a food that saves 
life,” and “expels disease for ever.”” In- 
deed, some foods were labeled with such 
claims as “a certain remedy for con- 
sumption” and “curative for diabetes,” 
which contravened Section 8 of the 
Pharmacy and Medicines Act, 1941, in 
that the products were recommended 
for the treatment of some of the dis- 
eases there specified. 

15. There was indeed plenty of scope 
for the reformer, and before dealing 
with the general principles which it has 
been possible to establish, reference 
may be made to some of the more 
notable changes that have been brought 
about. The description “digestive” so 
often applied to foods which tended to 
be indigestible has been eliminated wher- 
ever it misled the purchaser into think- 
ing that the food had specific digestive 
properties. “Digestive Tea,” “Diges- 
tive Flour,” “Digestive Cocoa,” there 
was even a “Digestive Suet,” have all 
disappeared. Even in the case of the 





digestive biscuit, where it might be said 
that the name digestive had lost its 
dietary meaning and had become merely 
descriptive of a certain type of biscuit, 
the Ministry has secured the general 
adoption of the additional name “Sweet- 
meal” so that in due course it will be 
practicable for the description “diges- 
tive” to be discarded as it has already 
been by a number of biscuit manufac- 
turers. 


16. Suggestions that edible extracts 
were “nourishing” or “sustaining” were 
eliminated. As to the word “tonic,” 
the Ministry has consistently taken the 
view that it is misleading to ascribe 
tonic properties to a food unless the 
food contains a reasonably significant 
amount of a therapeutic agent recog- 
nized to have specific tonic properties 
in the strictly pharmacological sense of 
the word “tonic.” Even in the case of 
the old-established “Tonic Water,” steps 
were taken to see that this name was 
applied only to a carbonated water con- 
taining not less than % grain of quinine 
per pint. 


17. Exception was taken to the de- 
scription “Vegetable Extract” for hy- 
drolysed protein, not only because it 
was an inaccurate description, but be- 
cause it might well mislead the pur- 
chaser into thinking that the product 
had the nutritive properties (minerals 
and vitamin C) usually associated with 
vegetables. “Milk Stout” went because 
it contained no milk, the added lactose 
supplying none of the nutritive value of 
the major constituents of milk. “Calves’ 
Foot Jelly” not made from calves’ feet 
was eliminated. The description “Baked 
Beans” was reserved for beans which 
had been oven-baked before they were 
canned, and a distinction was drawn 
between canned fresh peas and canned 
dried peas, the latter being now known 
as “Processed Peas.” 


18. In all these cases the Ministry 
secured the general agreement of the 
trade and only in the case of processed 
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peas, where the trade specially asked 
that statutory authority be given to the 
agreement reached, has it so far been 
necessary to incorporate the agreement 
in an Order (see Article 6 of the Label- 
ing of Food Order). 


19. The Department of course neither 
has nor claims authority to interpret 
the law, but since it is responsible for 
its administration, it is but reasonable 
that traders should look to the De- 
partment for guidance. Accordingly, 
subject always to the fact that an au- 
thorative interpretation of the law can 
be given only by a court, it has been 
possible te agree upon a number of 
general principles as to what should be 
avoided in labels or advertisements to 
ensure that they do not contravene the 
Regulations. These principles are set 
out in paragraphs 20—35 below. 


20. When a name or description of 
a product incorporates the name of a 
food, that food must ordinarily be pres- 
ent as an ingredient of the product in 
question. Furthermore, it must be pres- 
ent in a significant quantity, and the 
purchaser will be misled if it is not 
present in an amount which, for one 
reason or another, the purchaser would 
expect. The amount will vary in differ- 
ent circumstances but in assessing the 
proportion of an ingredient which should 
be present the main criterion is not nec- 
essarily what is common commercial 
practice. 


21. A name which would not neces- 
sarily have been regarded as misleading 
in the past may become so if similarly 
named products have been improved 
and characteristics have been added 
which the purchaser has come to expect. 
If a product is not changed to bring 
it into line with the new conception of 
the product, it may be misleading to 
continue to sell it under the old name. 
For instance, the name “milk food,” 
which was originally attributed to a 
compound food containing a compara- 
tively small proportion of dried milk, 
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has come to be applied to modified 
dried milk containing at least 70 per 
cent dried milk. 


22. If a description of a food includes 
the names of two or more ingredients, 
the ingredient present in the greatest 
quantity should be named first: e.g., 
“Malt Extract and Cod Liver Oil,” not 
“Cod Liver Oil and Malt Extract.” 


23. If a food is sold, advertised, in- 
voiced, and passed in trade under a 
name which is itself misleading, no real 
protection is given to the purchaser by 
the mere addition to the label of a dis- 
claimer or by the disclosure of its true 
nature. In advising traders, therefore, 
the Ministry has refused to accept any 
contention that the misleading nature 
of a name or description to which ob- 
jection can be taken can be “cured” by 
a disclaimer or statement of ingredients. 
In the view of the Ministry, the very ne- 
cessity for a disclaimer emphasizes the 
misleading nature of a name or descrip- 
tion. 


24. Where a description includes a 
qualifying adjective to indicate the true 
nature or quality of the food, it should 
read as one with the rest of the descrip- 
tion, without any intervening words or 
design. The adjective should not be 
printed in a smaller type or a less con- 
spicuous color in order to make it less 
noticeable: e.g., “unsweetened SPONGE 
flour MIXTURE.” 


25. Exception has been taken to pic- 
torial designs that mislead as to the 
nature, substance or quality of a prod- 
uct. Sometimes ingredients have been 
depicted which are not present in the 
food or are present only in negligible 
quantities. More often pictorial designs 
have been employed to suggest natural 
origins for artificial products: grapes 
depicted on the label of an imitation 
brandy made from plain spirit, barley 
on the label of a solution of acetic acid 
sold as nonbrewed vinegar, or lemons 
on the label of a flavored lemonade 
powder made with citric acid. 
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26. Foreign words should not be used 
on labels to give a false impression that 
the food originates from the country 
indicated by the language. For instance, 
it is considered to be a misleading prac- 
tice to label French mustard produced 
in England with wording in the French 
language. 


27. As to nutritional or dietary claims, 
the trouble has not been so much the 
false claim for which there is no scien- 
tific foundation as the claim which 
infers that a food has a dietetic or nutri- 
tional value when in fact that value is 
insignificant. If, for instance, it is 
claimed that a food is nourishing, it 
ought to contribute a significant amount 
of nourishment to the diet; if a food is 
claimed to be body-building, it should 
provide a material amount of protein, 
and so on. It is particularly necessary 
to consider the amount of the food 
which would ordinarily be consumed 
in a day by the average individual. For 
instance, in the case of such foods as 
cocoa and gelatine, they are ordinarily 
taken in such small quantities that their 
contribution to the normal diet is rela- 
tively insignificant. Similarly, it is mis- 
leading to claim for a few tablets in a 
small container the nutritional qualities 
which could be justified only when the 
food is consumed in a much greater 
quantity than is provided in tablet form. 


28. It was this consideration which 
led the Ministry to seek the advice of 
the Medical Research Council as to 
vitamin and mineral claims. On the 
Council’s advice the Ministry drew up 
a Code of Practice which well exem- 
plifies the twin principles that to justify 
a nutritional claim the substance on 
which the claim is based must be pres- 
ent in a nutritionally significant quantity 
and that the amount of the food likely 
to be consumed by the average person 
will make a significant nutritional con- 
tribution in the respect claimed. 


29. Nutritional qualities of a food are 
sometimes compared with those of an- 
other food which is not a good source 
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of the nutritional qualities in question. 
Such a comparison is obviously designed 
to mislead. Further, any comparison 
must be of like with like. It is mis- 
leading to compare solid with liquid on 
a weight-for-weight basis. Equally, it 
is misleading to compare a food which 
is consumed in small quantities with 
one consumed in large quantities, ignoring 
the fact that the nutritional significance 
of the forn.er will be proportionately less 
than that of the latter. 


30. Another type of misleading half- 
truth is the claim that a food has a 
particular dietary value which in fact is 
justified only when it is consumed to- 
gether with some other food. For in- 
stance, it is misleading to ascribe to a 
beverage preparation the nutritional 
value of the milk which is normally 
added in the preparation of food in the 
home. 


31. It is misleading to refer to a food 
being derived from some other food in 
such a way as to suggest that the deriv- 
ative has the nutritional qualities of the 
basic food if in fact these qualities are 
not present in the derivative. Thus it 
is manifestly misleading to suggest that 
because an edible extract is derived 
from meat it is nutritionally significant 
as a body-builder in the diet of growing 
children. 


32. No claim should be made that a 
food maintains, promotes, or restores 
health, or acts as a therapeutic agent in 
the treatment of illness unless it can 
be justified by reference to the composi- 
tion of the food. If health or medicinal 
claims have not been justified, objection 
has been taken to any general sugges- 
tion that a food has medicinal value, to 
any phrase indicating that the food is 
recommended by the medical profes- 
sion or is of special value to invalids, 
and particularly to the use of any brand 
name which includes the word “doctor.” 


33. Misleading statements in testi- 


monials used for advertising purposes 
must be regarded as just as objection- 
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able as though made directly by the 
labeler or by the trader concerned. 


34. The Ministry has taken the view 
that the use of registered trade marks 
and business names in such a way that 
they mislead as to the composition or 
nutritional yalue of a food is a con- 
travention of the Regulations. The 
Ministry has successfully resisted the 
registration of a number of potentially 
misleading trade-marks. 


35. Any reference to a food being 
manufactured under a license or com- 
plying with statutory requirements or 
which is made in such a way as to 
suggest that the food has been approved 
by the Ministry has been regarded as 
undesirable. 


Part III. Controlling Food Labels 


(Administration of the Labeling of 
Food Order) 


In the Defense (Sale of Food) Regula- 
tions the Minister was given power to 
control, in advertisements of foods as well 
as labels, any claims or suggestions as to 
the presence of vitamins or minerals. In 
view of the emphasis which had been 
placed on the nutritional value of protec- 
tive foods, it was essential that the public 
should not be exploited by such claims 


36. The first Labeling of Food Order 
was made in June 1944 (The correct 
order is the Labeling of Food Order, 
1950 (Statutory Instrument, 1950, No. 
1061).) As conditions have changed, 
various amendments have been made. 
It will be seen that the labeling policy 
of the Ministry has been to secure that, 
wherever practicable, all food packed 
ready for retail sale should be labeled 
in such a way that the consumers know 
what they are getting. Accordingly, 
the Labeling of Food Order has re- 
quired a prepacked food to be described 
either by its common or usual name 
or by an appropriate designation. Fur- 
thermore, the label must, in general, 
(i) bear a statement of composition so as 
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to indicate the true nature of the in- 
gredients; (ii) an indication of quantity 
in terms of net weight or volume as 
the case may be; and (iii) identification 
of the person responsible for the label. 
As to vitamins and minerals, Article 5 
of the Order requires any claim or sug- 
gestion as to the presence of vitamins 
or minerals to be substantiated by a 
quantitative declaration of the amount 
present. 

37. So that wholesalers and retailers 
may be able to satisfy themselves that 
the goods they handle are properly 
labeled, a summary of labeling require- 
ments has been included in the Ministry 
of Food’s Retail Price List published by 
H. M. Stationery Office. 


Declaration of ingredients 


38. Exemptions from the requirement 
to declare the ingredients on the pack- 
age have been made in two cases: (a) 
foods for which standards are prescribed 
and (b) foods the ingredients of which 
have varied owing to supply difficulties, 
while minor ingredients such as flavor- 
ings, colorings, and spices may be de- 
scribed generically. The Ministry has 
reached the conclusion, however, that 
the prescription of a standard which 
controls only one ingredient and not 
necessarily the general composition of 
the food to which it refers, does not 
justify automatic exemption from the 
general principle that there should be 
a specific statement of ingredients. Ac- 
cordingly, following trade consultation, 
the labeling of each “standard” food 
will be dealt with in the future on its 
merits and the Standards Committee will 
recommend whether or not a statement of 
ingredients should be required. 


Weights and measures 


39. The labeling of prepacked foods 
with a statement of net weight or of 
measure has given a large measure of 
protection to the consumer without im- 
posing too onerous a restriction on the 
prepacker. So long as the net weight 
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of the minimum quantity of the food 
is declared, the food need not have been 
weighed. It can have been packed by 
volume and, provided the weight in fact 
exceeds the minimum net weight de- 
clared, the Order is complied with. It 
will be noted that there has been no 
general extension of the principle in 
Section 4 of the Sale of Food (Weights 
and Measures) Act, 1926, by which cer- 
tain foods in common consumption are 
required to be made up only in multiples 
of 2, 4, or 8 ounces, according to the 
quantity packed. The Regulations made 
under that Act, setting out the method 
of marking weights and measures on 
prepacked articles, have not been ap- 
plied to articles required to be marked 
only by the Labeling of Food Order 
but traders have been advised to com- 
ply with them in anticipation of their 
general application to all prepacked 
foods. 


Labeling of intoxicating Gquors 


40. Intoxicating liquors were origi- 
nally exempted from the Order on the 
grounds that different labeling consid- 
erations applied to them. It became 
apparent, however, that Regulation 1 
of the Defense (Sale of Food) Regula- 
tions was not sufficient to protect the 
consumer from exploitation by the sale 
of intoxicating liquors with a low al- 
cohol content, and of cider-based drinks 
produced by newcomers to the British 
wine trade who had no allocation of 
grape must or of sugar. 


41. After lengthy consultation with 
H. M. Customs and Excise and all sec- 
tions of the wine and spirit trade, com- 
prehensive requirements for the labeling 
of intoxicating liquors were introduced in- 
to the Labeling of Food Order when it 
was remade in December 1946. These in- 
troduced standards of identity, and in 
Article 4+ of the Labeling of Food Order 
will be found definitions of “wine,” 
“cocktail,” and “sweetened liqueur.” 


42. The labeling requirements pro- 
vided for a declaration of the alcoholic 
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strength for all intoxicating liquors 
except natural wines, beer, and cider. 
British wine was still required to be 
labeled with the declaration of the basic 
material, fruit or otherwise, which had 


been subjected to fermentation. Gen- 
eral provision was made for a declara- 
tion of the country of origin, and any 
tonic claim had to be substantiated by 
a quantitative statement of the added 
ingredients on which the claim was 
based. 

43. These requirements were applied 
even though the liquor was bottled on 
the premises from which it was sold by 
retail. There is no doubt that they 
have done much to enable the purchaser 
to assess the true value of an intoxicat- 
ing liquor and they were of considerable 
protection during the time of shortage. 


Part IV. Regulating the Com- 
position of Food 


(Administration of the Food Standards 
Orders) 


Standards 


44. During the four years under re- 
view, difficulties of supply and the fact 
that the manufacture of many articles 
of food was under strict Ministry of 
Food control, have militated against 
the prescription of many standards of 
composition. 

45. The Ministry will continue to use 
the machinery for consultation and 
advice which was inaugurated in 1942. 
The Inter-Departmental Committee on 
Food Standards ther appointed was re- 
constituted in 1947, as a permanent com- 
mittee under the Chairmanship of the 
Minister’s Scientific Adviser and has 
been given the following widened terms 
of reference: 


“To review the composition of foods 
(other than liquid milk) and to advise 
the Ministers of Food and Health and 
the Secretary of State for Scotland as 
to the provisions to be made concern- 
ing the composition of foods (other 
than liquid milk) and the labeling or 
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marking of any foods for which such 
provision is made, by: 


“(a) Statutory Orders under the De- 
fense (Sale of Food) Regulations; or 


“(b) Regulations (other than Milk and 
Dairies Regulations) under the Food 
and Drugs Acts, and corresponding 
enactments relating to Scotland; 
for preventing danger to health, loss of 
nutritional value or otherwise protect- 
ing purchasers.” 


46. The Standards Orders made under 
the Defense (Sale of Food) Regulations 
were made to read as one with the Food 
Standards (General Provisions) Order, 
1944 (as amended). It will be noted 
that all the Orders made deal with 
specific items of food. The sale of sub- 
standard articles of a like nature is not 
prohibited by these Orders, so long as 
they are not sold under any name or 
description which might lead an in- 
tending purchaser to believe he is pur- 
chasing the kind of food for which the 
standard has been prescribed. 


47. However, when Standards Orders 
come to be made for more general 
classes of foods, such as soft drinks, 
meat, and fish pastes, it may be neces- 
sary to prevent the sale of substandard 
articles, whatever may be the descrip- 
tion under which they are sold. 


48. In the enforcement of Section 3 
of the Food and Drugs Act, under 
which it is an offense to sell foods 
which are not of the nature, substance, 
or quality demanded, the prosecution 
must always establish by evidence the 
composition of the food which the pur- 
chaser expected to buy. Expert witnesses 
have to establish, to the satisfaction of 
the court, that their evidence is to be 
preferred to that put forward by the 
defense. No such argument can arise 
when a legal standard has been pre- 
scribed by Order. 


49. Furthermore, the standard pre- 
scribed, being based on the recommenda- 
tions of a committee of experts, is likely 
to be a more fully considered standard 
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of quality than the court might be in 
a position to adopt. Legal standards 
prescribed by Order have the added 
advantage that they can be amended, 
and immediate cognizance be taken of 
amendment by the courts, when cir- 
cumstances dictate. 


Further protection for the public 


50. As to the composition of foods, 
the Ministry is concerned with their 
purity and general fitness for human 
consumption in addition to their quality 
and freedom from adulteration. The 
Dried Egg (Control of Use) Order, 
1945, was made to control the use of 
dried egg in ice cream and _ bakers’ 
cream filling and any substance used 
as a substitute for cream. Licenses is- 
sued under the Order prescribed methods 
of processing to provide against condi- 
tions occurring in which bacteria might 
multiply. The Fluorine in Food Order, 
1947, limited the fluorine content of 
acidic phosphates used for food pur- 
poses, and of foods such as_ baking 
powders and self-raising flours which 
contain acidic phosphates. The Min- 
istry has under consideration further 
steps for the protection of the public 
from harmful food constituents, and 
particular attention is to be given to 
the limitation of heavy metals, such as 
lead, zinc, and copper, and of other 
toxic substances in food, and to the 
prohibition of the use of mineral oil 
in the manufacture or preparation of 
food. 


Part V. Enforcement 
Note.— 

(a) The higher penalties in the De- 
fense (Sale of Food) Regulations and 
the longer period, one year instead of 
28 days, for instituting proceedings 
were those common to all Regulations 
made under the Emergency Powers 
(Defense) Acts. 

(b) Provision was made for the en- 
forcement of the Regulations by the 
local authorities responsible for the en- 
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forcement of the Food and Drugs Act 
in order to make the maximum use of 
their experience and organization. The 
Minister of Food was also made an 
enforcing authority, and, unless other- 
wise provided by Order, his consent 
was required before proceedings could 
be instituted by a food and drugs 
authority. 


Central administration and local 
enforcement 


51. Enforcement of the Regulations 
and the Orders made under them has 
been left entirely to local food and 
drugs authorities, but to secure effec- 
tive administration it was necessary for 
the Minister to assume a certain degree 
of control over enforcement. It was 
recognized that, in view of the novel 
and detailed character of this legisla- 
tion, traders would expect advice from 
the Ministry as to what might be re- 
garded as misleading and as to the 
proper method of complying with specific 
labeling requirements. It was _ there- 
fore essential to secure that any trader 
who followed the advice of the Ministry 
should not be subject to prosecution by 
a local food and drugs authority with- 
out the whole question being opened 
de novo. 


52. The Minister’s consent to pro- 
ceedings has not been required in cases 
relating to standards or in cases brought 
by Weights and Measures Authorities 
in regard to weights and measures, 
since such proceedings relate only to 
matters of fact, but the requirement 
that other proceedings be subject to 
the Minister’s consent has ensured uni- 
formity of practice throughout the country 
in the administration of the Regula- 
tions. There is obviously room for 
divergence of opinion between different 
Authorities as to whether, and to what 
degree, a label or advertisement is mis- 
leading, particularly in regard to nutri- 
tional and dietary claims, and it would 
be unfair to traders that a label should 
be the subject of a prosecution in some 
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areas when it is regarded as satisfactory 
in others. The “consent” provision has 
‘ also enabled the Ministry to secure that, 
so far as is possible, proceedings are 
taken against the person primarily re- 
sponsible for an offense and that traders 
are not unfairly subjected to an undue 
multiplicity of prosecutions for what 
is essentially a single offense. 


53. During the four years under re- 
view, some 123 applications were re- 
ceived by the Minister in respect of 167 
proposed charges. In only 21 cases 
was the Minister’s consent refused and 
whenever this refusal has been for ad- 
ministrative reasons, e.g., where the 
product was licensed by the Minister to 
be manufactured and prepacked under 
the label in question, the label has in- 
variably been put in order by subse- 
quent administrative action. In some 
cases application for consent to pro- 
ceedings has been refused on the ground 
that it was inappropriate to proceed 
under the Defense (Sale of Food) Reg- 
ulations, and in others on the ground 
that the person against whom it was 
proposed to take proceedings was not 
the person really responsible for the 
alleged offense. In the latter cases, 
where the Food and Drugs authority 
has proceeded under Section 3 of the 
Food and Drugs Act (for which the 
Minister’s consent is not required) 
against the defendant proposed, the 
Court has on more than one occasion 
taken the same view as the Minister 
and dismissed the case. 


54. The summary reflects the decrease 
in prosecutions in 1946 when the Ministry 
had taken steps to secure the appro- 
priate labeling of intoxicating liquors 
and of soft drinks called “non-alcoholic 
tonic wines” and “non-alcoholic cock- 
tails.” It also shows that the numbers 
of cases under the Labeling of Food 
Order have been comparatively few; 
undoubtedly the Ministry’s review of 
labels submitted by manufacturers and 
prepackers secured general compliance 
with the Order without the necessity 
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for widespread enforcement action. As 
to proceedings abandoned, it is clear 
that they were abandoned only when 
it was established that the defendant 
firm was out of business or that other 
proceedings had resulted in the offend- 
ing label or advertisement being put 
right. 

55. While the majority of cases under 
the Regulations have been in respect 
of intoxicating liquors and soft drinks, 
there have been some cases of mislead- 
ing nutritional claims in food labels and 
advertisements. In one such case, the 
fact that an ingredient of nutritional 
significance had become scarce and had 
of necessity been reduced to an insig- 
nificant proportion did not excuse the 
continued use of labels or advertise- 
ments with.nutritional claims based on 
the food’s original composition. 


56. Food and Drugs authorities have 
informally referred to the Ministry 
many cases of difficulty, particularly 
where there have been considerations 
of long usage, of general practice or of 
supply difficulties. In this way they 
have been able to make use of the ex- 
perience the Ministry has gained by 
centralized administration and there has 
been a most valuable informal interchange 
of information between Public Analysts 
and the Ministry’s scientific staff engaged 
on this work. 


Part VI. Summary 


57. During the four years covered 
by this report, more than 30,000 labels 
have been submitted to the Ministry 
for advice. The majority have been 
dealt with during the course of the 
review of the labels of licensed prod- 
ucts, but where products are not manu- 
factured under license, manufacturers 
have generally adopted the practice of 
consulting the Ministry as to their 
labels. Similarly, since the re-intro- 
duction of foods imported on private 
account, importers have in increasing 
numbers sought the advice of the 
Ministry. 
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58. Though the Ministry does not 
advise on individual advertisements, 
much general advice has been given 
which applies equally to advertisements 
as to labels, particularly in regard to 
nutritional claims and to suggestions 
as to the presence of vitamins and min- 
erals. Food advertising has been scru- 
tinized, with the result that, on the 
Ministry’s representations, a number of 
advertisements have been withdrawn 
by the manufacturers. 

59. This centralized administration, 
with the cooperation of the trade, has 
achieved a much higher standard of 
labeling and advertising than could 
ever have been obtained solely by 
enforcement action. It has dealt effec- 


tively with those marginal cases of de- 
ception, which a local food and drugs 
authority must hesitate to bring before 
a court, but which do mislead the pub- 
lic. More important, it has secured the 
acceptance of general principles in a 
fraction of the time it would have taken 
to establish similar precedents in the 
courts. : 

60. In four years, the foundation has 
been laid of a complete reform in food 
advertising and labeling and of an ef- 
fective control of the quality and com- 
position of food, which will protect the 
consumer from exploitation not only 
in the present times of shortage but in 
the days to come when highly com- 
petitive selling returns. [The End] 
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Model Milk Regulations 


Almost 60 million Americans today are living in areas which 
have voluntarily adopted a milk ordinance, which is a set of 
model milk regulations prepared by the Public Health Service 
with the aid of a national advisory board of experts in the public 
health and dairy science fields. It is in effect in 1,468 muni- 
cipalities and 367 counties and sanitary districts. It is also in 
effect on a state-wide basis in 11 states and the territories of | 
Alaska and Hawaii (Federal Security Agency Release B29, | 
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To Investigate the Use of Chemical 


Statement Before the House 


BY CHARLES WESLEY DUNN 


AM A MEMBER of the New York 

Bar, with professional offices at 608 
Fifth Avenue in New York City. I 
testify as general counsel for the Gro- 
cery Manufacturers of America, Inc., 
located at 205 East 42nd Street in that 
city. This is the national association of 
food manufacturers, selling branded 
products which largely supply the food 
needs of our people. It includes repre- 
sentative and leading manufacturers, 
throughout the country; and I have 
been its legal adviser for over 37 years. 
My credentials here are a resolution by 
the governing board of that association, 
which authorizes me constructively to 
cooperate with this Committee. This 
authority is not defined or limited. 
Consequently, the testimony I give rep- 
resents my own view of how that 
association should cooperate with this 
Committee, as a responsible national 
organization of manufacturers on whom 
the consuming public depends for food 
essential to sustain and maintain the 
public health. The members of that 
association are free to express their 
individual views to this Committee. 


1 


This Committee is investigating the 
addition of chemicals to food, in order 
to prevent their unsafe addition which 
is dangerous to the public health. For 
convenience, I will here give the term 
“chemical” its commercial meaning of 
a substance industrially created by ap- 
plying the science of chemistry. I will 
refer to the addition of such a chemical 
to fabricated food, in its production, 
and to natural food, through a pesticidal 
residue. 
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The basic questions presented by this 
investigation are manifestly three. They 
are: (1) whether chemicals are added 
to food, now and prospectively, with a 
resulting actual or potential danger to 
the public health; (2) if so, whether the 
existing related Federal law is adequate 
to prevent this danger; and (3) if not, 
what amendment of it should be en- 
acted by Congress. This law is prin- 
cipally the Federal Food, Drug, and 
Cosmetic Act, because it is our national 
food law designed to assure the safe 
consumption of food and to do so for 
the protection of public health. But 
this related law also includes the Federal 
Meat Inspection Act, which supports 
the major Food, Drug, and Cosmetic 
Act; and the Federal Insecticide, Funga- 
cide, and Rodenticide Act, which sup- 
plements it from a pesticidal standpoint. 


I will discuss these questions in that 
order, and they should be answered 
pursuant to three guiding considera- 
tions. The first consideration is that 
food must be safe for consumption to 
protect the public health, and conse- 
quently the national food law of the 
Food, Drug, and Cosmetic Act should 
adequately assure its safety. The sec- 
ond consideration is that the public 
policy of such law is a dual and bal- 
anced one, on chemical additions to 
food. For, on the one hand, this policy 
is to prevent any unsafe chemical addi- 
tion to food which is dangerous to the 
public health, and the issue here is 
whether it should be further implemented 
by legislation accordingly. Whereas, on 
the other hand, this policy is to permit 
any safe chemical addition to food, 
which is unavoidable (as in the case of 
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a harmless pesticidal residue on or in 
natural food) or necessary (as in the 
case of a harmless preservative required 
to produce fabricated food) or bene- 
ficial (as in the case of any harmless 
chemical added to improve such food); 
and therefore the Committee should do 
nothing to disturb it. For such a policy 
is required to make iundamental prog- 
ress in the development of new and 
better fabricated food, at a lower cost 
and price. This progress manifestly 
has a profound value to our people. It 
is strikingly illustrated by the nutri- 
tional fortification of basic food (such 
as bread) through the addition of es- 
sential vitamins and minerals. The 
third consideration is that the question 
of whether a chemical addition to food 
is safe or unsafe is one which can only 
be determined by appropriate scientific 
tests; that these tests should be made, 
if and to the extent they are scientifi- 
cally indicated in the circumstances; 
and that they should be duly made be- 
fore the food is sold to consumers. 
Hence the ultimate decision by this 
Committee is whether the existing re- 
lated Federal law now requires such an 
indicated scientific determination in 
advance. It follows that I associate 
myself with the general philosophy of 
the following statement to this Com- 
mittee by Dr. Roy C. Newton of Swift 
& Company, the dean of food industry 
scientists: 

“It is my conviction that any food 
processor bears a moral obligation not 
to change the food supply by addition 
of chemicals or by chemical processing 
until he has provided adequate proof 
in the form of scientific studies by 
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competent scientists proving the non- 
poisonous character of a proposed pro- 
cess or addition. It would appear to be 
in the public interest to require food 
processors to avoid such chemical addi- 
tions or chemical processing until suffi- 
cient evidence has been acquired to 
prove that such additions or process is 
harmless.” 


2 


With these introductory comments | 
come to the three questions before us. 
The first question is whether chemicals 
are added to food, now and prospec- 
tively, with a consequent actual or po- 
tential danger to the public health. 
That is a question of fact which should 
be discussed by a food scientist rather 
than a food lawyer. This investigation 
will adduce sufficient evidence to an- 
swer it. But I can and should add two 
observations derived from my own 
professional relation to the food manufac- 
turing industry, which indicate the inci- 
dental existence of a potential danger here. 


The first observation is that there 
has been a great modern advance in the 
manufacture of new and powerful chemi- 
cal pesticides, which are necessarily 
poisonous, and it will undoubtedly con- 
tinue. These pesticides have a basic 
value to agriculture in safeguarding and 
enlarging the production of essential 
natural food. But their agricultural! 
use may incidentally and unavoidably 
result in a pesticidal residue on or in 
such food, which may be toxic. This 
residue may exist even if the manu- 
facturer of such a pesticide gives appro- 
priate directions for its agricultural use. 
That situation is made worse if the 
grower violates such directions and 
(for example) uses an excessive amount. 
Hence a food manufacturer, who proc- 
esses natural food or uses it in his own 
product, is confronted with a serious 
consequent problem. It is the scientific 
one of determining the presence, iden- 
tity, quantity, and safety of any pesti- 
cidal residue on or in such food, and, 


Page 73 








if an unsafe residue is found, of re- 
moving it or reducing its quantity to a 
safe level. The food manufacturer did 
not create this problem, but he is re- 
sponsible for its due solution, to protect 
the public health. The difficulty of this 
solution is increased, if and to the extent 
he is not provided with adequate scien- 
tific data for it. Therefore we must 
conclude that the manufacturer of a 
new and poisonous pesticide should not 
market it for use in growing natural 
food, until (a) he makes the advance 
scientific residue determinations which 
are required to protect both the con- 
suming public and an affected food 
manufacturer, and (b) he can provide 
the latter with the scientific information 
necessary to solve the residue problem 
thus imposed on him, which is other- 
wise unavailable. That information will 
also enable the administrator of the 
Food, Drug, and Cosmetic Act to fix 
safe residual limits under it, as later 
explained. 


The second observation is that there 
has been an increasing modern use of 
chemicals in the production of fabri- 
cated food, and it will undoubtedly 
continue. The basic reason for this 
situation is that the production of such 
food is an inherently scientific process, 
and that it is now in an evolutionary 
state of constructive fundamental de- 
velopment, through progressive scientific 
research and by applying the advancing 
science of food. This development has 
the great significance that it aims to 
create new and better food, at a lower 
cost and price. Therefore, it has the 
immense value of providing the con- 
suming public with both stronger health 
protection and higher living standards. 
In this development of fabricated food, 
there has been a necessary increase in 
the use of chemicals required for either 
a production reason or a product im- 
provement, and its profound benefit is 
demonstrated by the nutritional fortifi- 
cation of essential food, to which I have 
adverted. We have seen that it is the 
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public policy of our national food law 
in the Food, Drug, and Cosmetic Act, 
on the one hand, to permit a chemical 
addition to food which is safe, and this 
law actually requires that addition by 
its standards for enriched food. We 
have also seen that it is the public policy 
of this law, on the other hand, to pre- 
vent a chemical addition to food which 
is unsafe. But I must now go on to 
say that taken as a whole the use of 
chemicals in the production of fabri- 
cated food may incidentally create the 
serious problem of whether or to what 
extent the addition of a particular 
chemical is safe or unsafe in the cir- 
cumstances. As previously noted, this 
problem is a scientific one, and it can 
only be solved by appropriate scientific 
tests. Manifestly they should be duly 
made where they are indicated and be- 
fore the food is sold to consumers. 
Dr. Newton well described this gen- 
eral situation in his concluding state- 
ment to the Committee, when he said: 


“Tt is my belief that the rapid devel- 
opment in the application of science to 
the production and processing of food 
offers great possibility for the welfare 
of mankind. There is attached to this 
application of the use of chemicals in 
the production and processing of food, 
a certain degree of hazard to the public 
which may and should be eliminated by 
the requirement that all such proposed 
chemical innovations be subjected to 
adequate biological testing with experi- 
mental animals to establish proof that 
the food is not rendered toxic. If there 
is any indication of the destruction of 
expected nutrients, this should be sub- 
jected to careful study and evaluation. 
In the administration of such require- 
ments, care must be taken that we do 
not unnecessarily impede progress.” 


These two observations are confirmed 
by the Committee on Food Protection 
of the National Research Council, which 
is a public organization created for an 
objective establishment of the scientific 
facts on chemical additions to food. 
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For in its announcement statement this 
Committee said (in part): 

“In recent years there has been an 
accelerated development and utilization 
of new chemicals in food processing 
and for the protection of crops and 
livestock from destructive pests and 
diseases. The food processing in- 
dustries, in an advancing technology, 
not only have to test new agents appro- 
priate to their products but also have 
to be concerned with residues accumu- 
lating in their raw products at any stage 
of production.” 


3 


The second question before us de- 
pends on an affirmative answer to the 
first one, and that answer is indicated, 
in my opinion, to the extent and for 
the reasons described. This question 
is, in effect, whether the related Federal 
law is now adequate to prevent unsafe 
chemical additions to food which are 
dangerous to the public health, by re- 
quiring an indicated advance scientific 
determination in point. It is a legal 
question, which I will undertake to an- 
swer, and here the answer is a nega- 
tive one. 


I have stated that this law is prin- 
cipally the Federal Food, Drug, and 
Cosmetic Act. For it is the national 
food law which is designed to assure a 
safe use of food, to protect the public 
health. An examination of this Act 
discloses that it contains a relevant 
provision. The provision is, in effect, 
that a poisonous or deleterious sub- 
stance cannot be added to food, which 
may render it injurious to health. But 
this provision is qualified by another 
one to the effect that a poisonous or 
deleterious substance may be added to 
food, (a) where it is required in the 
production thereof or cannot be avoided 
by good manufacturing practice; and 
(b) if its quantity does not exceed the 
limit administratively fixed, for the pro- 
tection of public health. Consequently, 
the Food, Drug, and Cosmetic Act now 
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prohibits the addition of any poisonous 
or deleterious chemical to food that may 
render it injurious to health, when its 
addition is not required for a production 
reason and can be avoided by good 


manufacturing practice. It thus makes 
the necessary distinction between safe 
and unsafe chemical additions to food, 
whereby the former are permitted. This 
prohibition commands approval so far as 
it goes, but it is not effective to prevent 
unsafe chemical additions to food, be- 
fore its sale to consumers. For it only 
applies to food after its introduction 
into interstate commerce, may only 
reach the injury to a consumer thus 
sought to be avoided, after it has oc- 
curred, and it does not require an in- 
dicated advance scientific determination 
whether a chemical addition to food is 
safe, which alone can prevent that in- 
jury. In short, this provision leaves 
the question open as to whether a 
chemical addition to food is safe, until 
it is sold and perhaps consumed. Th« 
burden is then on the government to 
prove that such addition is unsafe; the 
party responsible for it is not required 
to make certain of its safety in advance 
where this determination is scientifi- 
cally indicated; and nobody knows 
whether he has made this determina- 
tion or not. Furthermore as to the 
qualifying provision allowing the re- 
quired or unavoidable addition of a 
poisonous or deleterious chemical to a 
food, provided its quantity does not 
exceed the limit administratively fixed 
for the protection of public health: it, 
of course, is designed to deal with the 
situation (for example) of an unavoid- 
able pesticidal residue on or in natural 
food or the necessary addition of a 
chemical to fabricated food. But it 
does not protect the public health, until 
a safe limit has been administratively 
fixed. The significance of this comment 
is indicated by the statement that while 
the Food, Drug, and Cosmetic Act has 
been effective since 1939, and subject 
to one nullified exception, no such limit 
has yet been administratively fixed 
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under it. Its administrator has recently 
conducted hearings to fix limits for cer- 
tain pesticidal residues on fresh fruits 
and vegetables, whose toxicity is known. 
When they are fixed, new limits for 
other toxic residues will be progressively 
required. The field of any unsafe chem- 
ical additions in the production of fabri- 
cated food remains to be progressively 
explored, and that regulatory process 
will thus continue slowly and indefinitely. 

There is another provision in the 
Food, Drug, and Cosmetic Act regulat- 
ing chemical additions to food. It is 
the provision which gives the adminis- 
trator of this Act the power to fix de- 
finitions and standards of identity for 
food, which he has exercised to permit 
and prohibit certain chemical additions 
to it. This power is neither an ade- 
quate nor an appropriate remedy, in 
the circumstances. It is not an ade- 
quate remedy, because its exercise is 
limited to standardized food and there- 
fore does not reach unstandardized 
food, which is proportionately more. 
It is not an appropriate remedy, because 
this power is one to determine the 
identity of food; and it was not designed 
also to determine the safety of food. 
That determination involves the differ- 
ent question of product adulteration, 
and it should be made by a wholly 
different procedure. 

The Food, Drug, and Cosmetic Act 
also contains a provision regulating the 
use of coal-tar colors in food. The 
regulation states that its administrator 
shall list the colors which are harmless 
and su table for use in food, and he is au- 
thorized to certify batches thereof. 
This regulation expresses the right 
policy of an advance scientific deter- 
mination whether and to what extent 
such colors may be safely used in food, 
but that determination is here made 
by the government. 


4 


I have further stated that the exist- 
ing Federal law on chemical additions 
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to food includes two additional acts. 
The first is the Federal Meat Inspec- 


tion Act. This act provides that meat 
food products shall contain no chemi- 
cal, which renders them unhealthful. 
This provision prevents an unsafe chemi- 
cal addition to such products, and it 
is effective to require the manufacturer 
of any such product to make an advance 
scientific determination whether a chemi- 
cal addition to it is safe, since the bur- 
den is on him to establish this fact 
before the government will approve its 
sale to consumers. Therefore any 
amendment of the Food, Drug, and 
Cosmetic Act further to regulate chemi- 
cal additions to food should not disturb 
this provision in the Federal Meat Inspec- 
tion Act, which supports that basic Act. 


The second act is the Federal In- 
secticide, Fungicide, and Rodenticide 
Act. It regulates the interstate sale 
of economic poisons for agricultural use 
in growing natural food; these poisons 
include chemical pesticides, which may 
leave a toxic residue on or in that food. 
This Act is sufficiently explained here 
as follows: It prohibits the adultera- 
tion and misbranding of such economic 
poisons. It requires that their labeling 
contain necessary and adequate direc- 
tions, warnings, and cautions; and it 
prohibits the use of an insecticide in- 
jurious to man, when it is used as 
directed or customary. It provides that 
if an economic poison contains any sub- 
stance in a quantity highly toxic to 
man, its label shall declare the skull 
and crossbones, the word “poison,” and 
an antidote. It further provides, in 
effect, that the manufacturer of an eco- 
nomic poison must register it with the 
Secretary of Agriculture; and that in 
doing so he must file the claims made 
for this product and, if requested by the 
Secretary, a description of the tests and 
their results on which such claims are 
based. But it does not also require him 
to file and describe protective residue 
tests. The Secretary may question the 
registration of an economic poison, but 
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he must nevertheless register it under 
protest if the manufacturer insists that 
he do so. The Secretary may then can- 
cel its registration, where he deems this 
necessary to protect the public. I under- 
stand that he has not cancelled the 
registration of any economic poison used 
as a pesticide in growing natural food. 


Now it is clear that this Act is not 
an appropriate and adequate legislative 
remedy against the unsafe addition of 
a pesticidal residue on or in natural 
food, which may be dangerous to the 
public health. For, in the first place, 
it is an economic law to aid the farmer 
rather than a health law to protect the 
consumer, and it is designed to regulate 
the agricultural use of poisonous pesti- 
cides in growing natural food, which 
actually cause a toxic residue on or in 
it. In the second place, this Act does 
not expressly provide a due control of 
such a toxic residue, and it is so loosely 
drawn that the manufacturer of a poison- 
ous pesticide may operate under it, with- 
out scientifically making the advance 
residue determinations which are neces- 
sary to protect both the consuming 
public and an affected food manufac- 
turer. That must be so, because the 
public health danger of a toxic pesti- 
cidal residue exists and has increased 
despite this Act. And, in the third 
place, the unsafe addition of a pesticidal 
residue on or in natural food should 
be duly regulated by the Food, Drug, 
and Cosmetic Act instead, because it 
is our national food law to assure a 
safe use of food. That Act now partly 
regulates a toxic pesticidal residue, as 
we have seen; and manifestly it should 
complete that regulation, to the extent 
this is required for the protection of 
public health. But any amendment of 
it accordingly should provide for an 
integrated administration of these two 
supplemental Acts. 


5 


If the answer to the second question 
is correctly a negative one, we finally 
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It is in 
What amendment of the 
Federal Food, Drug, and Cosmetic Act 
should be enacted by Congress, further 
to prevent unsafe chemical additions to 


come to the third question. 
effect this: 


food? This question manifestly should 
be approached from the standpoint that 
(a) it is the public policy of this Act 
to prevent all unsafe chemical additions 
to food, which are dangerous to the 
public health; and (b) the question of 
whether the addition of a particular 
chemical to food is safe can only be 
answered by a due advance scientific 
determination of it. 


Three amendments (among others) 
have been suggested. The first amend- 
ment is expressly to write the require- 
ment of an indicated advance safety 
determination into the Food, Drug, and 
Cosmetic Act, with a severe penalty for 
its violation. Many sincerely believe 
that this amendment is an adequate 
one, because it will define the right 
standard of industrial conduct here and 
heavily penalize a deviation from it. 
But others argue that such an amend- 
ment is inadequate, because it will not 
assure compliance with this requirement. 
For compliance with it is voluntary, 
and consequently it may be individu- 
ally disregarded, wilfully or through 
ignorance or carelessness. Therefore 
(it is added) such an amendment still 
leaves the question of actual compliance 
with this requirement in the dark, and 
the question of due compliance with 
it open. The second amendment is a 
related one, which is directed to meet 
that argument. It is to extend the first 
amendment by adding a provision that 
industrial compliance with this require- 
ment shall be immediately reported to 
the administrator of the Food, Drug, 
and Cosmetic Act, in each instance. 
Many also sincerely believe that such 
an amendment is an adequate one, be- 
cause it will be effective to inform the 
administrator in advance whether there 
has been a due compliance with this 
requirement, and he can then use such 
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information to prevent an injurious 
violation of it. Others argue, however, 
that this amendment invites the same 
objection. For adherence to it is also 
voluntary, and therefore it may be 
equally disregarded. I should go on to 
say that those who support the fore- 
going amendments further argue that 
compliance with the Food, Drug, and 
Cosmetic Act is now on a voluntary 
basis for all its normal requirements, 
except where it provides for an advance 
administrative control over production, 
which is the case with respect to the 
dangerous production of “new drugs,” 
insulin, and certain antibiotics. But it 
is rejoined that this advance adminis- 
trative control is the very thing which 
the amendment before us is inherently 
purposed to accomplish, in order surely 
to prevent unsafe chemical additions 
to food endangering the public health. 

The third amendment is one designed 
to satisfy this rejoinder. For it provides, 
in effect, that no chemical shall be 
directly or indirectly added to food 
(exclusive of an accidental chemical 
contamination in production or by con- 
tainer, which is another matter under 
this Act), if there is an actual scientific 
question whether its addition is safe in 
itself or from a quantitative standpoint 
in the circumstances, until due scientific 
evidence of its safe addition in these 
circumstances is submitted to and ac- 
cepted by the administrator of the 
Food, Drug, and Cosmetic Act. The 
responsibility for submitting this evi- 
dence is on the party responsible for 
such a questionable chemical addition 
to food. In the case of a pesticidal 
chemical residue on or in natural food, 
he is the manufacturer of the pesti- 
cide; in the case of a chemical sold 
for use in the production of fabri- 
cated food, he is the manufacturer or 
other original seller of it. Consequently, 
a food manufacturer is the responsible 
party only where he himself originates 


this chemical addition to his own fabri 
cated product. Such an amendment is 
undoubtedly an adequate one, because 
it duly and equally protects the consum- 
ing public and a food manufacturer 
dealing with natural food containing a 
toxic pesticidal residue. It should also 
provide him with the scientific informa- 
tion which he requires to remove this 
residue or safely to reduce its quantity, 
where such information is otherwise 
unavailable. This amendment is modeled 
on the “new drug” law of the Food, Drug, 
and Cosmetic Act, which has proved 
to be satisfactory (broadly speaking) 
to pharmaceutical manufacturers; and it 
expresses the public policy of the 
chemical provision in the Federal Meat 
Inspection Act. It would be difficult 
to argue that this act should have a 
more effective control over unsafe chemi- 
cal additions to meat food products 
than the basic Food, Drug, and Cos- 
metic Act should have over such chemi- 
cal additions to all other food products. 

This amendment is similar in prin- 
ciple to that recommended by the Food 
and Drug Administration. I request 
the privilege of later filing a suggested 
draft of it, with this Committee or its 
counsel. For such an amendment must 
be appropriately drawn and contain due 
safeguards for its expeditious, sound, 
and equitable administration. I should 
now add that to promote such an ad- 
ministration of it, the amendment may 
well provide for advisory service by 
the Committee on Food Protection of 
the National Research Council. For 
(as previously stated) it is a public 
scientific organization created objectively 
to deal with the problem of chemical 
additions to food, for the protection of 
public health; and it can render an es- 
sential advisory service in establishing 
the scientific standards necessary for 
administering this amendment and in 
appraising a practical compliance with 


them. [The End] 
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REPORTS TO THE READER—Continued from page 6 





nervous dull stomach distress, gas pains 
due to intestinal disorders, flatulence, 
or nervous stomach are to cease in 
accordance with Stipulation 8081. 


Foot Tablets.—Representations that 
the product designated Tiz Tablets is 
of aid in preventing athlete’s foot will 
be discontinued in accordance with 
Stipulation 8076. 

Therapeutic Device.—Representations 
that a device sold under the. name of 
“Heatade” has any therapeutic value 
in treating inflammation of the prostate 
gland or its symptoms have been 
ordered to cease in FTC Docket 5798. 
The order bans the dissemination of 
advertisements which represent that the 
intrarectal application of heat such as 


that supplied by Heatade is a well 
recognized therapy used by doctors in 
the treatment or for the relief of 
prostate gland troubles. It also pro- 
hibits claims that the device will in- 
crease blood circulation in an inflamed 
prostate gland or alleviate the inflam- 
mation or reduce congestion. 


Federal Trade Commission Person- 
nel.—Stephan J. Spingarn of New York 
has taken office as a Federal Trade 
Commissioner for the unexpired term 
of seven years from September 26, 1946, 
His nomination was confirmed by the Sen- 
ate after having been approved and favor- 
ably reported by the Senate Committee 
on Interstate and Foreign Commerce. 











In the Department of Agriculture 


Crop Production Report.—Crop pro- 
duction in 1950 was the third largest 
of record. This output exceeds the 
average of the previous eight years, the 
most productive period in American 
agriculture. Farmers attained this de- 
sirable result despite reductions in 
acreage of several important crops and 
a growing season that had many un- 
favorable aspects. The composite yield 
per acre in 1950 is the second-best of 
record (Bureau of Agricultural Eco- 
nomics Report, December 18, 1950). 


Soybean Standards.—Informal pub- 
lic hearings to consider proposals to 
decrease by one per cent the maximum 
limits for foreign material and moisture 
content permitted in each of the nu- 
merical grades in the official United 
States grain standards for soybeans 


Reports to the Reader 


will be held at Toledo, Chicago, Cedar 
Rapids, Decatur, and Minneapolis in 
late January and early February 1951 
by the Department of Agriculture (7 
CFR, Part 26; 15 F. R. 8826). 

Rye Standards.— Informal public 
hearings to consider a proposal by the 
Chicago Board of Trade to decrease 
the maximum limits of thin rye per- 
mitted in Grades Numbers 1, 2, and 3 
in the official United States grain stand- 
ards for rye will be held in Minneapolis, 
Omaha, and Chicago in early February 
1951. The proposal is to limit the 
maximum percentage of thin rye and 
other material permitted in Grades Nos. 
1 and 2 to ten per cent instead of the 
present 20 per cent, and in Grade No. 
3 to 15 per cent instead of the present 30 
per cent (7 CFR, Part 26; 15 F. R. 8826). 





Poultry Plant Requirements. — An 
extension of time under which poultry 
processors may change plant facilities 
to comply with requirements under the 
Department of Agriculture’s new volun- 
tary dressed poultry (New York 
dressed) grading and inspection program 
has been proposed. Under previous 
programs, no sanitary requirements 
have applied to “New York dressed” 
poultry. The proposal would extend 
the final date for compliance with the 
new regulations from January 1 to May 
1, 1951 (7 CFR, Part 70; 15 F. R. 8827). 

Federal Inspection of Meats.—The 
issuance of regulations under the Farm 
Products Inspection Act to provide for 
Federal inspection and certification of 
the condition of meats, meat by-products, 
and meat food products upon request 
of certain plants which prepare or 
process such commodities has been 
proposed. The proposed regulations 
set up voluntary continuous inspection 


at plants for which application for serv- 
ice is made subject to certain require- 
ments of sanitation (9 CFR, Part 165; 
15 F. R. 8861). 

Imported Meat and Meat Food 
Products.—The United Mexican States 
would be added to the list of countries 
from which certain meat, meat food 
products, and meat by-products may be 
imported into the United States ac- 
cording to a proposed amendment of 
Section 27.2 of the Federal Meat In- 
spection Regulations (9 CFR, Part 27; 
15 F. R. 8589). 

CCC Commodities Available for Do- 
mestic Sale.—The following commodi- 
ties will be available for domestic sale 
by the Commodity Credit Corporation 
during January 1951: nonfat dry milk 
solids, dried whole eggs, linseed oil, 
certain types of dry edible beans, wheat, 
oats, barley, corn, potato starch, and 
gum rosin (United States Department 
of Agriculture Release, January 2, 1951). 











Books 


For the Pharmacist 


Manual of Pharmaceutical Law. Wil- 
liam Pettit. Macmillan Company, 60 
Fifth Avenue, New York, New York. 
1949. 170 pages. $2.75. 


The author, a lecturer in Pharmaceu- 
tical Jurisprudence at the University of 
Pittsburgh, sets out on the ground that 
many changes have taken place in the 
last decade in the laws relating to 
pharmacy and pharmacists. He records 
the changes, as well as the background 
and theory of the laws, in such a way 
that the book can serve as a basis for 
teaching or for reference. 


The first four of eight chapters con- 
cerns the regulation of pharmacy by 
law: Federal government regulation, 
state regulation, and various aspects of 
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the Federal laws. On state regulation, 
such topics are covered as conduct of 
stores, sale of poisons, narcotics, hyp- 
notics, methyl alcohol, and insecticides. 


The remainder of the text deals with 
pharmacists’ liability for negligence, 
liability for acts of employees, contracts 
of pharmacists, and other rights, busi- 
ness units, and business failure. 


The two appendixes contain full texts 
of the Uniform Narcotic Drug Act, the 
Food, Drug, and Cosmetic Act, Fed- 
eral Narcotic Law, Federal Public 
Health Service Act, and Postal. Law. 


Regulations affecting the practice of 
pharmacy are interpreted in the light 
of authentic and well chosen cases that 
have arisen in the past, especially with 
regard to narcotics and poisons. 
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